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ABSTRACT 

This  thesis  examines  the  relationship  between  deterrence  and 
capital  punishment.  What  effect,  if  any,  does  the  presence  or  absence 
of  the  death  penalty  exert  upon  the  incidence  of  homicide? 

The  empirical  work  thus  far  undertaken  has  failed  to  provide 
a  conclusive  answer  to  this  question.  This  thesis  describes  the 
shortcomings  of  previous  research  with  respect  to  this  question  and 
proposes  procedures  that  might  provide  a  clearer  answer. 

A  number  of  research  designs  are  considered  with  particular 
attention  being  paid  to  their  ability  to  control  for  plausible  rival 
hypotheses.  Problems  of  data  in  testing  deterrence  are  also  examined. 
The  development  of  primary  sources  of  data  is  suggested  as  a  solution 
to  some  of  these  problems.  Two  procedures  employing  time  series 
models  of  analysis  are  put  forth  as  possible  tests  of  the  deterrent 
efficacy  of  capital  punishment.  The  weaker  procedure  involves  the 
utilization  of  official  homicide  statistics  for  a  period  of  twenty- 
three  years  from  1950  to  1972.  The  stronger  procedure  involves  the 
utilization  of  primary  data  for  a  period  of  twenty-six  years  from 
1975  to  2000.  Regression  analysis  and  the  calculation  of  correlation 
coefficients  are  employed  in  both  procedures  to  determine  the  influence 
of  variation  in  the  frequency  of  imposition  of  the  death  sentence  and 
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the  frequency  of  execution  respectively  upon  the  incidence  of  culpable 
homicide  and  premeditated  homicide.  These  research  procedures,  it  is 
suggested,  will  allow  for  tests  of  the  deterrent  influence  of  capital 


punishment. 
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INTRODUCTION 


Every  system  of  legal  sanctions  is  justified  by  reference  to 
certain  objectives  and/or  functions  which  it  strives  to  achieve  and/or 
claims  to  fulfill.^  A  valuable  task  which  can  be  performed,  there¬ 
fore,  is  the  empirical  investigation  of  the  extent  to  which  a  criminal 
sanction  approximates  the  accomplishment  of  its  objectives.  One  of 
the  principal  objectives  of  our  legal  system  is  that  of  deterrence. 
According  to  the  deterrence  theory,  the  threat  of  punishment  is 
sufficient  to  dissuade  potential  criminal  offenders.  The  problem 
which  then  arises  is  that  of  isolating  and  measuring  the  deterrent 
power  of  law. 

The  question  of  deterrence  has  often  been  posed  with  respect 
to  the  issue  of  capital  punishment.  Does  the  threat  of  execution 
discourage  potential  murderers?  A  considerable  amount  of  time  and 
energy  has  been  devoted  to  the  formulation  of  answers  to  that  question. 
This  thesis  attempts  to  contribute  toward  the  resolution  of  the  issue 
of  the  deterrent  influence  of  the  death  penalty  through  an  examination 
of  the  evidential  requirements  of  inference  as  to  the  deterrent  effect 
of  capital  punishment. 

The  first  chapter  considers  the  meaning  of  punishment  and 
its  justifications  -  retribution,  rehabilitation,  incapacitation, 
and  deterrence.  Chapter  II  consists  of  an  examination  of  the  empirical 
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work  done  to  date  with  reference  to  the  deterrent  influence  of  the  death 
penalty.  The  third  chapter  presents  a  number  of  research  procedures 
which  could  be  employed  in  evaluating  the  relationship  between  the 
incidence  of  homicide  and  the  threat  of  execution.  Chapter  IV  examines 
data  problems  in  testing  deterrence.  The  final  chapter  presents  two 
models  for  analyzing  the  deterrent  influence  of  the  presence  of  the 
death  penalty:  a  strong  test  based  upon  the  utilization  of  "primary" 
sources  of  data,  and  a  weaker  test  based  upon  the  use  of  official, 
criminal  statistics. 
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FOOTNOTES 


A  "rational"  model  of  behavior  will  be  employed  in  this  thesis. 
It  should  be  kept  in  mind,  however,  that  this  conceptualization  is  no 
more  than  a  model,  a  tool.  To  be  rational  is  to  act  purposively  toward 
the  achievement  of  an  empirical  goal  with  the  most  economic  means.  The 
goals  of  punishment  -  rehabilitation,  retribution,  incapacitation,  and 
deterrence  -  are  treated  here  as  if  they  were  rationally  constructed 
objectives.  The  irrational  and  non-rational  aspects  of  the  legal 
system  should  not  be  ignored,  however.  The  aforementioned  legal  ob¬ 
jectives  can  also  be  seen  as  "crescive"  rather  than  "constructed." 

That  is,  many  aspects  of  our  system  of  criminal  sanctions  were  not 
designed  in  order  to  achieve  some  specified  end.  Rather,  they 
originated  as  ends-in-themselves .  After  the  fact,  "reasons"  were  given 
in  order  to  justify  the  acts.  One  must  not,  therefore,  confuse  the 
justification  of  behavior  with  its  motivation.  See  G.  Nettler, 

"Knowing  and  Doing,"  presented  at  the  Conference  on  Social  Science 
Research  and  Social  Policy,  Edmonton,  Alberta,  1971,  pp.  49-51. 


CHAPTER  I 


LAW,  SOCIAL  CONTROL  AND  PUNISHMENT 

Every  human  group,  if  it  is  to  subsist,  requires  of  its  members 
that  they  conform  to  common  rules  and  it  will  force  them  to  do  so.  The 
creation  and  maintenance  of  social  interaction  between  human  beings 
rests  upon  the  establishment  of  predictability  with  respect  to  their 
behavior.  At  the  societal  level,  means  must  be  developed  which  will 
insure  this  predictability.  In  other  words,  methods  of  procuring  and 
protecting  "social  order"  must  be  brought  into  play.  The  process  by 
which  social  order  is  maintained;  i.e.,  by  which  conflicts  are  in  some 
manner  rendered  ineffective  is  that  of  social  control.  The  character 
of  this  process  varies  with  the  type  and  size  of  the  group  in  question; 
and  controls  may  be  classified  along  several  dimensions.  Social  control 
may  be  exerted  unconsciously  or  deliberately,  and  the  individuals  so 
affected  may  or  may  not  be  aware  of  the  process.'*’  The  concept  "social 
control"  can  encompass  all  of  the  diverse  actions  which  may  be  said  to 
influence  conduct  toward  conformity.  Specific  means  of  control  may 
be  classified  along  the  dimension  or  continuum  of  formality.  This 
thesis  will  concern  itself  with  formal  social  control  mechanisms,  i.e., 
legal  rules.  Finally,  all  means  of  social  control  involve  some  kind  of 
reward  or  penalty.  To  these  penalties  and  rewards  the  terms  negative 
and  positive  sanctions  are  respectively  applied.  In  sum,  social  control 
facilitates  social  order  by  the  reinforcement  of  shared  understandings 
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with  respect  to  social  behavior. 

While  informal  methods  of  social  control  may  suffice  in  small, 

homogeneous  human  communities,  the  complexity  of  life  in  urban, 

technological  societies  carries  with  it  an  increasing  reliance  upon 

formal  means  of  control.  These  formal  measures  are  characterized  by: 

a)  explicit  conduct-rules,  b)  planned  invocation  of  sanctions  to 

enforce  the  rules,  and  c)  designated  officials  to  enforce  and  interpret 

2 

the  regulations,  and  often  to  create  them.  Although  informal  control 
mechanisms  such  as  gossip  and  praise  remain  influential,  the  increasing 
complexity  of  social  organization  renders  the  operation  of  formal  con¬ 
trols  essential.  Law  is  the  fundamental  formal  control  measure.  As 
employed  here,  law  will  be  defined  as: 

"the  formal  means  of  social  control  that  involves  the  use  of 
rules  that  are  interpreted,  and  enforceable,  by  the  legiti-^ 
mately-appointed  representatives  of  a  political  community." 

One  of  the  biggest  problems  that  confronts  those  individuals 
interested  in  the  process  of  law  is  the  lack  of  consensus  with  respect 
to  the  origin  and  nature  of  legal  norms.  Mention  should  be  made,  there 
fore,  of  the  two  most  influential  explanations  with  respect  to  this 
issue.  The  two  explanations  put  forth  for  the  origin  of  law  can  be 
referred  to  as  the  "value-expression"  and  the  "interest-group"  per¬ 
spectives  .  ^ 

Jerome  Hall  ably  summarizes  the  "value-expression"  position 
when  he  states  that: 

"Criminal  law  represents  a  sustained  effort  to  preserve 
important  social  values  from  serious  harm  and  to  do  so 
not  arbitrarily  but  in  accordance  with  rational  methods 
directed  towards  the  discovery  of  just  ends."5 

Essentially,  legal  norms  are  here  viewed  as  expressions  of  societal 
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values  which  transcend  individual  interests.  Thus,  social  order  is 
viewed  as  the  result  of  agreement  among  the  members  of  a  political 
community  as  to  how  they  should  go  about  the  business  of  social  life. 
Legal  norms  develop  in  an  attempt  to  preserve  the  valued  aspects  of 
this  social  order. 

On  the  other  hand,  those  individuals  who  champion  the  "interest- 
group"  perspective  are  not  inclined  to  view  order  as  emanating  from  the 
cooperation  of  group  members.  Order  is  conceptualized,  rather,  as  the 
end  product  of  conf licts-of -interests  between  individuals  and/or 
groups  within  a  political  community.  A  superordinate-subordinate 
relationship  is  established  wherein  the  legal  norms  protect  and  en¬ 
hance  the  interests,  as  well  as  reflect  the  values  of  the  more  powerful  - 
often  to  the  detriment  of  the  less  powerful.  "Power,"  "conflict," 
"coercion,"  and  "domination"  are  key  concepts  with  respect  to  this  per¬ 
spective.  Political  power  determines  legality.  Legal  norms  are  sup¬ 
portive  of  the  interests  of  a  "power  elite. 

A  clear-cut,  decisive  resolution  of  this  debate  is  beyond  the 
scope  of  this  thesis.  It  should  be  noted,  however,  that  the  two 
approaches  (consensual  versus  coercive)  are  not  as  irreconcilable 
as  they  might  appear  at  first  glance.  A  partial  rapprochement  is  per¬ 
haps  conceivable  if  one  considers  the  foci  of  both  approaches.  The 
"value-expression"  theorists  are  concerned  with  the  general  character 
of  a  body  of  laws.  On  the  other  hand,  the  "interest-group"  theorists 
focus  on  the  process  by  which  particular  laws  are  created.  As  a  con¬ 
sequence,  the  lack  of  agreement  may  be  due  to  the  levels  of  generality 

(i.e.,  the  macro-versus-micro  approach)  at  which  the  respective 
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Both  perspectives  embody  a  resort  to  formal  legal  sanctions 
in  an  attempt  to  prevent  and/or  punish  violations  of  legal  norms.  In 
other  words,  the  concept  of  "punishment"  -  e.g.,  its  justifications  - 
is  identical  irrespective  of  the  orientation  put  forth.  The  ultimate 
aim  is  the  preservation  of  the  existing  social  structure,  be  it  con¬ 
sensual  or  coercive.  Keeping  this  in  mind,  it  is  possible  to  proceed 
with  a  consideration  of  "punishment." 

Punishment  -  Meaning  and  Justification 

The  logical  basis  of  the  criminal  law  rests  on  three  concepts: 
offense,  guilt,  and  punishment.  These  three  key  concepts  represent  the 
three  fundamental  problems  of  substance  in  the  criminal  law:  a)  what 
conduct  should  be  labelled  criminal;  b)  what  determinations  must  be 
made  before  a  person  can  be  found  to  have  committed  an  offense;  and 
c)  how  should  individuals  who  are  found  to  have  committed  a  criminal 
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offense  be  dealt  with. 

The  term  crime  will  be  employed  in  the  legalistic  or  juristic 
sense.  That  is,  a  crime  will  be  seen  as  an  "act  or  omission  legally 
prohibited  by  the  state,  which  prosecutes  and  punishes  the  blameworthy 
offender. 

What  is  meant  by  a  crime,  then,  is  simply  conduct  forbidden  by 
law  and  to  which  certain  consequences  called  punishment  will  apply.  A 
crime  is  not  merely  legally  prohibited  conduct;  it  is  proscribed  con¬ 
duct  for  which  punishment  is  prescribed.  As  a  result,  punishment 
exhibits  the  following  characteristics:  (It  is) 
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"1.  a  privation  (evil,  pain,  discomfort); 

2.  coercive? 

3.  inflicted  in  the  name  of  the  state;  'authorized;' 

4.  presupposes  rules,  their  violation,  and  a  more  or  less 
formal  determination  of  that  expressed  in  a  judgment; 

5.  inflicted  upon  an  offender  who  has  committed  a  harm 
and  this  presupposes  a  set  of  values  by  reference  to 
which  both  the  harm  and  punishment  are  ethically 
significant; 

6.  extent  or  type  of  punishment  is  in  some  defended  way 
related  to  the  commission  of  the  harm,  and  aggravated 
or  mitigated  by  reference  to  the  personality  of  the 
offender,  his  motives,  and  temptation . "10 

In  sum,  criminal  punishment  simply  refers  to  any  range  of 
permissible  dispositions  authorized  by  law  in  those  instances  where 
persons  have  been  subjected  to  the  processes  of  the  criminal  law  and 
subsequently  adjudged  guilty  of  criminal  behavior. 

Many  justifications  of  punishment’*’'*'  have  been  brought  forth 
with  the  passage  of  time.  Four  basic  justifications  are  generally 
accepted  as  the  basis  upon  which  legitimately  appointed  representatives 
of  a  political  community  should  act  in  imposing  penal  sanctions  upon 
those  who  transgress  the  law.  These  are:  1)  retribution,  2)  rehabili¬ 
tation,  3)  incapacitation,  and  4)  deterrence.  These  four  objectives 
are  by  no  stretch  of  the  imagination  mutually  exclusive  justifications. 
In  truth,  they  constantly  overlap  and  thus  both  limit  and  enhance  their 
respective  operations.  Although  they  may  alternate  from  time  to  time 
with  respect  to  dominance,  they  are  all  perenially  present.  None  should 
be  overlooked  if  a  better  understanding  of  the  nature  of  punishment  is 
to  be  grasped.  The  dilemma  of  punishment  resides  in  the  problems  which 
arise  when  an  attempt  is  made  to  integrate  all  of  these  aims  of  punish¬ 
ment  into  a  logical,  efficient  system  of  criminal  law. 
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Retribution 

The  retributive  position  is  indeed  an  ancient  one,  and  its 
content  has  not  been  greatly  transformed  over  the  centuries.  Al¬ 
though  persistently  criticized  by  the  advocates  of  a  "progressive" 
legal  system,  it  continues  to  play  a  vital  role  in  our  present-day 
system  of  legal  norms.  The  imposition  of  penalties  upon  offenders 
raises  a  question  of  moral  justification.  Retribution  or  social 
retaliation  provides  punishment  with  a  moral  bulwark.  This  moral 

quality  of  punishment  lies  in  its  intrinsic  justice  rather  than  its 

12 

possible  effect  in  causing  or  averting  pain.  Man  is  viewed  as  a 
rational,  freely-acting  organism  who,  as  a  result,  is  responsible  for 
his  behavior.  Because  man  is  the  "master  of  his  fate,"  he  ought  to 
receive  his  just  deserts.  Consequently,  it  is  "right"  that  the  good 

be  rewarded  and  the  wicked  be  punished.  The  imperatives  flow  from  the 
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nature  of  man  and  thus  require  no  pragmatic  justification.  This 
doctrine  takes  either  of  two  positions:  the  revenge  theory  or  that  of 
expiation.  With  respect  to  the  former,  vengeance  is  historically  the 
oldest  reason  given  for  punishment.  It  is  at  this  point  that  the 
interests  of  the  injured  party  enter  the  picture.  In  this  instance, 
however,  revenge  is  demanded  for  an  injury  done  the  state  or  community. 
Because  the  offender  has  harmed  the  community,  he  deserves  to  suffer. 

He  has,  in  a  sense,  upset  the  delicate  balance  of  social  harmony.  In 
order  to  restore  that  equilibrium  he  must  be  sanctioned.  Retribution 
thus  functions  as  a  social  "barometer,"  reflecting  the  communal  need 
to  preserve  harmony  by  prohibiting  certain  types  of  conduct  defined  as 
destructive.  This  notion  is  best  symbolized  by  the  portrayal  of 
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justice  as  a  blindfolded  goddess  with  scales  in  her  hand. 

Closely  linked  to  the  concept  of  vengeance  is  the  notion  of 
expiation.  The  religious  overtones  of  retribution  surface  with  this 
idea  of  "purging  guilt."  The  transgressor  must  "pay  his  debt"  to 
society.  This  formulation  contains  the  happy  consequence  that,  once 
the  damage  is  repaired,  the  slate  is  wiped  clean.  The  offender  be¬ 
comes  a  new  man  in  the  eyes  of  the  community.  This  idea  should  be 
stressed  regardless  of  the  practical  considerations  which  operate  to 
prevent  the  violator  making  a  fresh  start. 

Whereas  many  writers  associate  retribution  with  legal  con¬ 
servatism  and  the  irrationality  of  revenge,  its  presence  can  be  seen, 
rather,  as  valuable  to  the  functioning  of  criminal  sanctions.  On  the 
one  hand,  it  presents  the  thesis  that  only  those  persons  who  have  been 
found  "guilty"  as  a  consequence  of  their  passage  through  the  judicial 
process  can  ethically  be  subjected  to  punishment.  On  the  other  hand, 
the  doctrine  helps  to  sustain  a  proportionate  relationship  between  the 
offense  and  the  punishment.  Let  the  sanction  fit  the  crime  and  not  the 
criminal.  It  thus  sets  limits  to  the  demands  of  rehabilitation,  deter¬ 
rence,  and  incapacitation  -  limits  which  reflect  public  opinion.  In 
short,’  retribution  provides  a  justification  for  some  punishment  and 
sets  limits  to  the  amount  of  punishment  justifiable. 

Retribution  provides  the  process  of  punishment  with  a  moral 
basis,  namely  that  of  justice.  Punishment  should  serve  both  to  ex¬ 
press  and  enhance  the  horror  with  which  community  members  ought  to 
regard  criminal  transgressions.  The  objectives  of  incapacitation, 
deterrence,  and  reformation  may  guide  in  the  determination  of  how 
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to  punish;  but  the  basic  issue  of  the  right  to  punish  is,  above  all, 
a  question  of  justice,  and  thus,  of  retribution.  The  exaction  of 
retribution  encompasses  the  expiation  by  the  criminal  of  his  crime, 
and  the  satisfaction  of  the  demand  of  members  of  society  for  justice. 

Rehabilitation 

Although  rehabilitation  may  appear  the  most  "humane"  purpose 

of  punishment,  it  is  still  a  goal  of  punishment  so  long  as  its 

invocation  depends  upon  finding  that  an  offense  has  been  committed, 
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and  so  long  as  its  object  is  to  prevent  the  commission  of  crimes. 

In  this  manner  it  overlaps  with  retribution.  It  overlaps  with  the 
ideas  of  incapacitation  and  deterrence  in  that  all  three  come  under 
the  utilitarian  notions  of  the  prevention  of  crime  and  the  protection 
of  society. 

Within  the  last  few  years,  the  rehabilitative  ideal  has  surged 

upward  in  influence.  It  is,  all  too  often,  postulated  as  the  only 

"real"  purpose  of  correctional  activity.  The  rehabilitative  ideal 

involves  a  complex  of  ideas.  It  assumes,  initially,  that  human 

behavior  is  the  result  of  antecedent  causes  in  the  physical  universe. 

Subsequently,  it  is  believed  that  these  causes  can  be  discovered  and 

described.  Knowledge  of  these  causes  makes  possible  an  approach  to 

their  scientific  control.  Finally,  it  is  assumed  that  measures  can  be 

employed  to  alter  the  criminal's  behavior  in  such  a  manner  as  to  pro- 
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mote  his  happiness  as  well  as  the  welfare  of  society.  The  process 
of  reformation  is  fundamentally  an  educational  one.  The  violator  must, 
as  a  result  of  the  application  of  the  sanction,  be  brought  to  see  the 
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"error  of  his  ways."  This  insight  should  result  in  a  restructuring  of 
the  criminal 1 s  behavior  and  value  systems .  As  can  be  readily 
appreciated,  the  boundaries  separating  rehabilitation  from  deterrence 
can  easily  become  blurred. 

Unfortunately,  practical  applications  of  the  ideal  have  at 
times  resulted  in  its  debasement.  For  example,  the  language  of 
therapy  has  been  employed  to  disguise  deplorable  conditions  in  custodial 
institutions.  In  some  cases,  the  reformative  focus  on  the  individual 
criminal  rather  than  the  crime  has  produced  increased  severity  in  penal 
measures.  Indeterminate  sentences  represent  but  one  such  example.  In 
toto,  the  rise  of  the  rehabilitative  ideal  has  often  been  accompanied 
by  attitudes  and  actions  which  conflict  with  the  belief  in  human 
autonomy  and  the  values  of  individual  liberty. 

In  truth,  it  must  be  pointed  out  that  the  claims  put  forth 
by  the  champions  of  reformation  have  not  as  yet  been  borne  out  by 
research  efforts  which  have  attempted  to  measure  their  validity. 

Incapacitation 

The  incapacitative  function  of  punishment  has  received  little 
attention  in  the  literature  because  the  necessity  for  it  seems  so 
obvious.  The  simplest  rationalization  for  this  type  of  restraint  is 
that  for  its  duration  the  quarantined  individual  loses  the  capacity  to 
commit  further  crimes.  Although  it  may  overlap  to  quite  an  extent  with 
the  goal  of  deterrence;  it  can  also  be  seen  as  an  independent  justifi¬ 
cation  capable  of  standing  on  its  merits.  Incapacitation,  then,  uses 
the  fact  that  an  individual  has  committed  a  crime  as  a  basis  for 
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assessing  his  personality  and  subsequently  making  a  prediction  as  to 
the  likelihood  of  his  repeating  crimes  of  that  sort.  It  then  becomes 
an  empirical  question  as  to  the  accuracy  of  the  predictive  statement. 

The  social  dangerousness  of  an  individual  becomes  the  prime  criterion. 
Incapacitation  comes  closest  to  achieving  its  goal  in  those  areas  of 
proscribed  behavior  where  the  individual  is  least  capable  of  controlling 
his  behavior. 

Deterrence 

The  imposition  of  penalties  for  the  violation  of  criminal 
edicts  has  traditionally  been  justified  for  such  reasons  as  social 
justice  and  retribution.  Presently,  an  often-voiced  rationalization 
given  for  imposing  sanctions  on  law  violators  is  that  of  deterrence. 
While  the  retributive  position  looks  backward  at  the  offense  committed, 
the  deterrence  doctrine  looks  forward  at  the  possibility  of  preventing 
future  violations.  The  deterrent  or  utilitarian  position  maintains 
as  its  fundamental  premise  that  punishment  is  unjustifiable  unless  it 
can  be  demonstrated  that  more  good  is  likely  to  result  from  inflicting 
pain  rather  than  withholding  it.  The  "good"  that  is  thought  to  result 
is  the  prevention  (or  at  least  reduction)  of  crime  and  the  simultaneous 
protection  of  society. 

Deterrence ,  as  utilized  here,  will  be  defined  as;  "the  pre¬ 
ventive  effect  which  actual  or  threatened  punishment  of  offenders  has 
upon  potential  offenders.""*'^  Unfortunately,  the  complexities  inherent 
in  the  concept  have  too  often  escaped  the  attention  of  researchers.  As 
a  result,  some  confusion  exists  as  to  both  the  nature  and  efficiency  of 
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deterrence .  Deterrence  has  a  twofold  purpose:  individual  prevention 
and  general  prevention.  Individual  (special)  deterrence  represents 
an  attempt  to  dissuade  an  offender  from  repeating  criminal  acts.  As 
the  term  is  generally  employed,  it  is  synonymous  with  the  concept  of 
intimidation.  That  is,  punishment  should  be  of  such  a  nature  as  to 
discourage  an  offender's  continued  pursuit  of  a  life  of  crime.  It 
should  also  be  kept  in  mind  that  both  the  processes  of  incapacitation 
and  reformation  operate  along  the  dimension  of  individual  deterrence  - 
the  former  in  a  partial  manner;  the  latter  with  the  objective  of  total 
deterrence.  General  prevention,  on  the  other  hand,  seeks  to  dis¬ 
courage  the  potential  offender  by  demonstrating  the  unenviable  con¬ 
sequences  of  law  violation.  Thus,  general  prevention  refers  to  the 
ability  of  the  criminal  law  and  its  enforcement  to  make  citizens  law- 
abiding.  The  utopian  ideal  in  evidence  here  is,  of  course,  the 
eventual  eradication  of  all  crime. 

17 

General  deterrence  can  be  accomplished  in  a  variety  of  ways. 
Individuals  may  be  frightened  or  intimidated  into  remaining  on  the 
"correct"  side  of  the  law.  In  brief,  people  may  be  dissuaded  from 
criminal  activity  because  of  their  fear  of  punishment.  This  notion  was 
championed  by  the  founders  of  the  Classi.cal  school  of  criminology; 
e.g.,  Jeremy  Bentham  and  Cesare  Beccaria.  The  fundamental  concept  on 
which  the  premise  rests  is  that  of  "hedonistic  calculus."  Man  is  a 
rational,  calculating,  pleasure-seeking  animal.  He  exercises  freedom 
of  choice;  but  in  such  a  manner  as  to  opt  for  pleasurable  rather  than 
painful  alternatives.  Consequently,  if  man  is  to  be  kept  lawful, 
criminal  sanctions  must  be  painful  enough  to  outweigh  the  pleasure 
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produced  by  crime.  Feuerbach  had  this  in  mind  when  he  postulated  his 

theory  of  punishment  as  psychological  coercion  directed  against  the 
18 

citizenry.  This  view  is  at  best  an  incomplete  one.  Deterrence  does 

not  depend  solely  on  rational  calculation,  but  also  on  the  likelihood 

and  on  the  regularity  of  human  responses  to  danger.  It  further  relies 

on  the  possibility  of  conditioning  and  reinforcing  internal  human 
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controls.  It  is  regrettable  that  this  oversimplified  view  of  deter¬ 
rence  dominates  at  the  levels  of  both  policy-making  and  empirical  re¬ 
search.  It  represents  an  incomplete  understanding  of  the  deterrence 
process.  Prevention  can  also  operate  in  other  manners.  Prevention 
should  have  an  educational  function  as  well.  Law  and  punishment  should 
create  moral  inhibitions  against  the  commission  of  prohibited  activities. 
Punishment,  as  an  expression  of  the  social  disapproval  of  an  act,  is 
believed  to  help  formulate  and  strengthen  the  public's  moral  code  and 
thereby  create  conscious  and  unconscious  inhibitions  against  law 
violation.  Humans  often  do  not  act  rationally.  Rather,  they  perform 
certain  activities  and  refrain  from  others  without  any  conscious  deli¬ 
beration.  The  socialization  process  results  in  the  division  of 

activities  into  those  which  are  thinkable  and  those  which  are  unthink- 
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able.  Most  individuals  would  no  more  think  of  committing  certain 
crimes  than  they  would  of  jumping  off  a  cliff.  These  unconscious 
inhibitions  can  also  be  aroused  without  resorting  to  moral  referents. 
Purely  as  a  matter  of  habit,  it  is  possible  to  induce  favorable  or 
unfavorable  attitudes  toward  this  or  that  act.  In  fact,  general 

deterrence  is  most  effective  when  a  habitual  obedience  to  law  is 

21 


created. 
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These  brief  considerations  underline  the  complex  nature  of  the 
concept  of  deterrence.  Above  all,  they  render  suspicious  any  claims 
of  a  simple  cause-effect,  stimulus-response  relationship  between  legal 
sanctions  and  the  commission  of  crime. 

Conclusion 

It  is  hoped  that  the  preceding  discussion  will  serve  as  a 
satisfactory  introduction  to  the  topic  of  punishment  and  its  justifi¬ 
cations.  The  creation  of  legal  norms  is  justified  by  reference  to  the 
desired  or  proposed  accomplishment  of  the  objectives  of  retribution, 
deterrence,  incapacitation  and  rehabilitation.  This  thesis  will  con¬ 
cern  itself  solely  with  the  goal  of  deterrence.  The  issue  of  deter¬ 
rence  is  a  fundamental  one  with  respect  to  the  rationale  of  our  legal 
system.  Laws  are  brought  into  being  with  the  expectation  that  the 
presence  of  corresponding  legal  sanctions  will  discourage  potential 
offenders.  Lack  of  agreement  as  to  the  efficacy  of  deterrence  has 
made  the  concept  a  focus  of  scholarly  interest  in  both  the  fields  of 
criminology  and  jurisprudence.  The  issue  with  respect  to  the  deterrent 
power  of  criminal  sanctions,  however,  is  as  yet  unresolved.  One  reason 
why  the'  discussion  of  deterrence  often  proves  fruitless  is  that  the 
protagonists  generalize  too  much.  If  a  better  understanding  of  the 
problem  is  to  be  had,  it  is  important  that  each  major  group  of  crimes 
be  considered  separately.  Both  sociological  and  psychological  cor¬ 
relates  vary  markedly  for  the  different  categories  of  law-violation. 

One  should,  therefore,  be  wary  of  studies  that  would  all  too  readily 
throw  thieves,  murderers,  rapists,  traffic  violators,  and  white-collar 
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criminals  together.  The  effectiveness  of  criminal  sanctions  will 
differ  from  one  type  of  crime  to  another.  For  this  reason,  this 
thesis  will  concern  itself  solely  with  the  crime  of  homicide  in  an 
attempt  to  examine  the  relationship  between  the  incidence  of  homicide 
and  the  use  or  nonuse  of  the  death  penalty.  Two  other  reasons  were 
instrumental  in  influencing  the  decision  to  limit  the  scope  to 
homicide.  Firstly,  the  major  portion  (a,s  well  as  the  most  reliable) 
of  the  empirical  work  done  with  respect  to  deterrence  has  dealt  with 
the  influence  of  capital  punishment  on  homicide.  Secondly,  the  issue 
of  the  feasibility  of  capital  punishment  is  a  topic  which  presently 
concerns  a  substantial  number  of  Canadians. 
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CHAPTER  II 


CAPITAL  PUNISHMENT 


"The  arguments  for  and  against  the  death  penalty,  have  been 
analyzed,  dissected,  lacerated,  mangled,  and  pulverized,  in 
legislative  halls,  forums,  churches,  classrooms,  newspapers, 
journals,  and  pamphlets,  by  lawmakers,  orators,  clergymen, 
lecturers,  journalists,  pamphleteers,  and  schoolboy  debaters. 

It  seems  that  everything  that  can  be  done  to  these  arguments 
by  all  kinds  of  people  in  all  kinds  of  places  has  already 
been  done;  and  yet  the  controversy  goes  on,  now  and  then 
bursting  into  flames  as  prison  riots  and  heinous  crimes  deeply 
shock  public  opinion  and  provoke  indignant  protests  and  clamor¬ 
ous  demands  for  action.  In  the  face  of  this,  we  must  conclude 
that  the  controversy  has  many  more  sides  than  it  appears  to 
have  at  first  glance,  and  that  many  who  have  engaged  in  it 
have  tended  to  give  simple  answers  to  problems  that  are  very 
complex . "1 

No  penological  issue  has  produced  more  acrimonious  debate 
than  that  of  capital  punishment.  In  spite  of  the  comparative  rarity 
of  its  application,  feelings  invariably  run  high  whenever  proposals 
are  formulated  as  to  its  abolition,  or  even  modification.  A  veritable 
host  of  arguments  have  been  voiced  by  both  those  who  desire  the  reten¬ 
tion  of  the  death  penalty  and  by  those  who  propose  its  abolition.  A 
consideration  of  the  principal  arguments  is  essential  to  the  under¬ 
standing  of  the  question  of  the  desirability  and  efficacy  of  this 
ultimate  sanction. 


Capital  Punishment  -  Pros  &  Cons 

The  following  arguments  represent  the  major  areas  of  debate 
or  justifications  given  for  the  retention  or  abolition  of  the  death 


penalty . 
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1.  Scripture 


As  is  the  case  with  many  delicate  issues,  the  Bible  is 
utilized  by  both  the  retentionists  and  the  abolitionists  in  an 

attempt  to  buttress  their  respective  positions.  The  retentionists 
argue  that  the  sanctity  of  human  life  cannot  be  questioned.  Conse¬ 
quently,  murder  cannot  be  condoned.  When  the  state  takes  the  life 
of  a  murderer  it  does  so  as  God's  agent,  having  received  express 
authority  from  Him. 

On  the  other  hand,  those  who  favor  abolition  arrive  at  a 
diametrically  opposed  conclusion.  They  contend  that  it  is  morally 
wrong  for  the  state,  as  well  as  the  individual  to  take  human  life. 
The  punishment  is  at  variance,  therefore,  both  with  the  principles 
of  Christianity  and  the  humanitarian  development  of  the  modern 
world.  Capital  punishment  represents  a  barbaric  remnant  that  is 
out  of  step  with  the  moral  currents  of  the  civilized  world. 

A  resolution  of  this  moral  conflict  is  clearly  impossible. 
It  is  always  a  dangerous  procedure  to  quote  isolated  passages  from 
Scripture.  The  "Word  of  God"  has  been  employed  in  the  past  to  con¬ 
done  both  the  highest  acts  of  human  charity,  as  well  as  the  most 
despicable  acts  of  human  depravity.  It  will,  no  doubt,  continue  to 
be  so  employed. 

2.  Retribution 

A  close  relative  of  the  foregoing  theological  issue  is  the 
ethical  problem  of  the  "justice"  of  the  death  penalty.  The  ideas 
associated  with  retribution  have  been  discussed  in  the  previous 
chapter  and  will  not  be  restated  here.  Mention  should  be  made, 
however,  of  the  abolitionist  argument  that  justice  is  a  relative 
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concept  and  its  application  changes  with  time.  About  two  hundred 

years  ago,  for  example,  England  had  over  two  hundred  offenses 

2 

calling  for  the  death  penalty.  Execution  w as  at  that  time  consi¬ 
dered  just  retribution  for  each  of  these  crimes.  Today,  for  all 
practical  purposes,  the  sentence  of  death  is  rarely  employed  for 
crimes  other  than  murder.  What  was  "just"  yesterday,  may  very 
well  not  be  tomorrow.  In  addition,  the  abolitionists  point  out 
that  the  death  penalty  is  based  upon  a  concept  of  human  freedom 
which  the  social  sciences  have  shown  to  be  somewhat  inaccurate. 

Man  does  not  enjoy  complete  freedom.  His  behavior  is  affected  by  a 
vast  number  of  social  forces  or  factors.  If  absolute  freedom  of 
action  is  an  illusion,  then  the  same  can  be  said  of  absolute  jus¬ 
tice.  Individual  responsibility  cannot  be  evaluated  in  absolute 
terms.  Atonement  and  retribution  are  no  more  than  primitive  con¬ 
cepts  . 

Here  again,  the  argument  is  unresolvable .  It  should  be  noted, 
however,  that  the  argument  for  retribution  is  not  strongly  supported 
in  practise. ^ 

Both  the  theological  and  retributive  arguments  represent 
moral  and  ethical  positions  which  are  not  subject  to  resolution. 

They  are  unlikely  to  be  abandoned  regardless  of  the  results  of  em¬ 
pirical  investigation.  There  are  other  arguments,  however,  which 
can  be  more  readily  defended  or  weakened  by  the  findings  of  social 
science  research. 

3 .  Economy 

A  common  argument  employed  by  those  individuals  favoring 


23 


the  death  sentence  holds  that  execution  is  an  economical  method 

4 

of  dealing  with  capital  offenders.  The  death  penalty  is  much  more 
economical  than  life  imprisonment.  Why  should  the  state  be  obli¬ 
gated  to  support  a  murderer  for  the  rest  of  his  natural  life? 

Abolitionists,  on  the  other  hand,  are  quick  to  reply  that 
the  death  penalty  in  practise  is  by  no  means  an  economical  measure. 

It  is  true  that  the  maintenance  of  capital  offenders  in  prison  is 
an  expensive  practise.  The  same  can  be  said,  however,  of  all  the 
other  inmates  who  inhabit  various  correctional  institutions.  There 
is  little  that  can  be  termed  economical  in  our  present  system  of 
incarceration.  Abolitionists  also  point  to  the  costs  entailed  by 
the  difficulty  of  selecting  juries  willing  to  pronounce  the  death 
sentence.  Prolonged  trials  and  numerous  appeals  are  very  expensive. 
The  defendant,  fighting  for  his  life,  will  naturally  exhaust  every 
legal  channel.  As  a  final  rejoinder  to  the  argument  of  economy, 
those  who  oppose  capital  punishment  point  to  the  financial  expenses 
entailed  in  the  construction  and  maintenance  of  structures  to  house 
those  inmates  awaiting  execution. 

4.  Unequal  Application 

One  of  the  strongest  points  advanced  by  abolitionists  refers 
to  discrimination  in  the  application  of  this  final  sanction.  The 
retentionists  simply  ignore  or  deny  this  assertion,  but  the  evidence 
that  is  presently  available  would  seem  to  favor  the  former.  Empirical 
research  in  the  United  States  indicates  that  those  individuals  most 
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likely  to  be  executed  are  disproportionately  indigent,  poorly  educated, 

unskilled,  without  counsel  or  with  court-appointed  counsel,  male  and 
5 

Negro.  In  the  U.S.A.,  for  example,  55%  of  the  individuals  executed 

since  1930  have  been  negro  males.  This  contention  appears  to  be 

one  of  the  most  powerful  weapons  in  the  abolitionists'  arsenal. 

There  would  appear  to  be  some  truth  in  Bedau's  contention  that: 

"It  may  be  exceedingly  difficult  for  a  rich  man  to  enter  the 
Kingdom  of  Heaven,  but  case  after  case  bears  witness  that  it 
is  virtually  impossible  for  him  to  enter  the  execution  chamber."-7 

5.  Errors  in  Justice 

Another  disadvantage  frequently  stressed  by  abolitionists 

is  the  irrevocable  nature  of  the  death  penalty.  They  cite  numerous 

instances  in  which  innocent  individuals  have  been  both  condemned  to 

0 

death  and  executed.  The  approval  of  the  death  penalty  represents 
an  abandonment  of  any  hope  of  salvaging  the  lives  of  capital  offenders. 

The  retentionists  answer  this  charge  by  arguing  that  the 
condemnation  of  execution  of  innocent  persons  is  an  exceptionally 
rare  phenomenon.  It  is  an  unfortunate,  but  necessary,  price  to  pay 
for  the  protection  of  society  and  the  execution  of  justice. 

With  respect  to  this  argument  one  can  only  add  that  the  pos- 
ibility  of  injustice  argues  against  any  kind  of  punishment  only  if 
its  expected  utilty  is  less  important  than  the  possible  harm  (to 
innocents)  as  well  as  the  possible  inequities.  The  notion  of  in¬ 
justice  argues  against  the  death  penalty  only  inasmuch  as  the  added 

usefulness  (deterrence)  expected  is  seen  as  less  important  than  the 
9 

added  harm. 
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6.  Administration  of  Justice 

Those  who  favor  the  death  penalty  view  it  as  an  exceptional 

method  of  "seeing  justice  done."  Many  individuals  who  oppose  the 

imposition  of  death  argue  quite  the  contrary.  The  death  sentence, 

they  contend,  may  hinder  the  efficient  administration  of  justice. 

Claims  have  been  made  that  the  possibility  of  the  death  penalty  results 

in  more  acquittals.  Unfortunately,  convincing  data  with  respect  to 

this  contention  are  not  available.  It  could  very  w7ell  be  that  factors 

such  as  the  emotional  reaction  to  capital  offenses,  the  prejudices  of 

the  jurors,  and  public  hostility,  separately  or  collectively,  produce 

a  greater  number  of  convictions.  Their  exact  influence,  however, 

is  anyone's  guess.  It  has  also  been  argued  that  in  those  cases  where 

juries  can  exercise  discretion,  a  greater  proportion  of  convictions  for 

...  10 

noncapital  rather  than  capital  homicides  is  the  result.  In  a 
similar  vein,  abolitionists  (in  the  U.S.A.)  maintain  that  the  pre¬ 
sence  of  the  death  penalty  does  little  to  insure  a  fair  trial  in 
that  those  prospective  jurors  opposed  to  the  application  of  capital 
punishment  are  systematically  excluded  from  jury  duty.  The  result 
is  "death-qualified"  juries.  In  light  of  the  preceding  assertions, 

it  is  plausible  to  suspect  that  the  death  penalty  might  distort  the 

12  . 

course  of  the  criminal  law. 

7.  Protection  of  Society 

As  a  last  resort,  the  retentionists  maintain  that  executions 
will  at  least  assure  the  citizenry  of  a  community  that  those  "monsters" 
will  never  again  be  free  to  roam  the  streets  and  perpetrate  other 
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atrocities.  In  any  event,  they  add,  the  death  penalty  is  required  in 
order  to  insure  the  safety  of  both  police  officers  and  prison  personnel 
while  they  carry  out  their  appointed  tasks.  The  abolitionists  re¬ 
taliate  by  citing  statistical  evidence  that  would  seem  to  indicate  that 
paroled  capital  offenders,  e.g.,  murderers,  have  the  lowest  parole  vio¬ 
lation  and  recidivism  rates.  Only  in  exceptionally  rare  instances  do 

13 

paroled  murderers  ever  kill  again. 

With  respect  to  police  safety,  the  contention  offered  by  re- 

tentionists  is  that  the  possibility  of  execution  deters  criminals  from 

carrying  lethal  weapons  when  they  engage  in  criminal  activities,  and 

from  using  them  against  police  officers  when  they  are  confronted  by 

arrest.  The  available  evidence  is  inconclusive  with  reference  to  police 
14 

safety.  In  order  to  properly  answer  the  aforementioned  contention, 
certain  data  are  required.  One  would  need  to  know  if  criminals  carry 
more  lethal  weapons  in  areas  where  the  death  penalty  has  been  abolished, 
and  if  they  use  them  more  often.  Such  data  would  be  difficult  to 
gather.  Keeping  this  in  mind,  one  then  has  to  rely  upon  data  on  the 
number  of  police  killed  or  wounded.  One  encounters  practical  dif¬ 
ficulties  at  this  point  in  that  the  police  often  keep  poor  records  with 
respect  to  this  matter.  In  addition,  police  cooperation  may  be  dif¬ 
ficult  to  obtain.  Given  these  considerations,  it  is  impossible  to  con¬ 
clude  that  the  abolition  of  the  death  penalty  has  been  the  policeman's 
lot  more  or  less  hazardous. 

It  is  often  heard  that  the  death  penalty  is  required  to  pro¬ 
tect  the  lives  of  inmates  and  staff  in  correctional  institutions. 

As  is  the  case  with  police  safety,  the  evidence  with  respect  to 


this  assertion  is  also  inconclusive.  It  should  be  noted,  however, 
that  incarcerated  murderers  commit  prison  homicides  and  assaults 
very  infrequently . ^ 

Although  the  aforementioned  arguments  are  frequently  voiced 
whenever  the  issue  of  capital  punishment  is  debated;  the  most  wide¬ 
ly  used  argument  around  which  the  dilemma  of  the  death  penalty  re- 
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volves  is  that  of  deterrence .  The  retentionis ts  view  death  as  a 
unique  deterrent.  Because  life  is  man's  most  precious  possession, 
the  threat  of  death  is  held  logically  to  be  the  most  effective  de¬ 
terrent.  The  fact  that  the  threat  of  capital  punishment  has  failed 
as  a  deterrent  when  a  murder  has  been  committed  is  not  accepted  as 
proof  that  others  may  not  have  been  dissuaded  from  homicide.  It  is 
reasonable  to  believe  that  the  deterrent  force  of  the  death  sen¬ 
tence  affects  not  only  the  conscious  thought  of  those  individuals 
tempted  to  commit  murder,  but  also  creates  in  the  community  or 
state,  over  an  extended  period  of  time,  a  profound  feeling  of  horror 
with  respect  to  murder.  On  the  other  hand,  the  abolitionists  vehe¬ 
mently  argue  that  the  threat  of  capital  punishment  has  failed  to 
deter  individuals  who  would  commit  murder.  In  fact,  the  morbid 
curiosity  or  sensationalism  attached  to  both  homicides  and  execu¬ 
tions  may  have  prompted  certain  individuals  to  commit  the  act. 

It  is  interesting  to  note  that  the  defenders  of  the  death 
penalty  often  talk  as  if  the  burden  of  proof  with  respect  to  deter¬ 
rence  were  not  on  them.  In  fact,  they  talk  as  though  our  long  his¬ 
tory  of  putting  capital  offenders  to  death  was  a  sufficient  justi- 

18 

cation  for  continuing  the  practise. 


When  confronted  with  the 
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statistical  ammunition  accumulated  by  those  who  oppose  capital  punish¬ 
ment,  they  contend  that:  a)  the  statistics  are  unreliable,  b)  that  the 
meaning  of  such  statistics  as  have  been  collected  is  unclear,  and  that 
c)  the  biases  of  those  who  favor  abolition  have  coloured  their  inter¬ 
pretation  of  the  data.  In  other  words,  they  maintain  that  while 
figures  may  not  lie;  liars  figure. 

A  consideration  of  the  deterrent  power  of  the  death  penalty  is 
essential  to  the  resolution  of  the  issue  of  capital  punishment.  More 
specifically,  an  examination  of  the  empirical  research  thus  far  ac¬ 
complished  should  be  undertaken  in  order  to  arrive  at  some  understanding 
of  the  relationship  between  the  death  penalty  and  deterrence. 

Deterrence  -  An  Examination 

There  is  one  question  which  must  be  answered:  Is  the  death 

penalty  an  effective  deterrent?  More  accurately,  perhaps,  how  many 

capital  crimes,  if  any,  have  been  (or  might  be)  prevented  by  the  threat 

of  execution,  which  would  not  have  been  (or  would  not  be)  prevented  by 
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the  threat  of  long  term  imprisonment?  Can  the  statistical  material 

20 

now  available  assist  us  in  formulating  an  answer  to  this  question? 

Various  methods  have  been  employed  in  an  attempt  to  gauge 
the  deterrent  efficacy  of  capital  punishment.  Upon  careful  consi¬ 
deration,  however,  these  studies  can  be  found  to  suffer  from  two 
principal  weaknesses:  a)  inadequate  theory,  and/or  b)  methodolo¬ 
gical  inadequacies. 

With  respect  to  the  theoretical  insufficiencies,  the  majority 
of  the  studies  that  have  been  accomplished  have  utilized  a  rather 
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crude  conceptualization  of  deterrence.  A  simple  cause-effect  rela- 
uionship  between  deterrence  and  the  death  penalty  has  been  assumed. 
Deterrence  was  seen  as  a  rather  straightforward  form  of  psychological 
coercion.  Men  refrained  from  murder  because  they  feared  execution. 

Such  an  oversimplified  notion  of  deterrence  (as  popular  as  it  may  be) 
is  only  partly  true.  Deterrence  may  also  operate  in  an  educational 
manner.  It  can  help  create  and  reinforce  inhibitions  (conscious  and 
unconscious)  against  criminal  behavior.  It  may  also  induce  law-abiding 
behavior  in  a  purely  habitual  sense.  There  are  many  paths,  therefore, 
along  which  deterrence  can  proceed. 

The  methodological  problems  involved  in  the  work  done  on  the 
deterrent  power  of  the  death  penalty  are  especially  troublesome.  The 
most  common  method  employed  has  been  the  comparison  of  countries  or 
states  that  have  abolished  the  death  penalty  with  other  countries  or 
states  that  have  retained  it.  Such  comparisons  are,  by  and  large,  of 
little  value.  The  units  of  comparison  are  often  too  heterogeneous. 
There  are  too  many  variables  which  are  dissimilar,  and  thereby  un¬ 
controlled.  In  order  for  such  comparisons  to  be  viable,  extralegal 
variables  such  as  population  composition  and  socio-cultural  differences 
would  have  to  be  controlled  to  produce  identical  units  of  comparison. 

Attempts  have  been  made  to  rectify  this  problem  (in  the  U.S.A.) 
through  the  comparison  of  homicide  rates  in  contiguous  areas,  some 
with  the  death  penalty  and  some  without.  The  assumption  made 
is  that  those  areas  will  be  similar  enough  to  permit  accurate  infer¬ 
ence  as  to  the  force  of  deterrence.  Thorsten  Sellin,  for  example, 
found  similar  trends  in  the  homicide  rates  for  contiguous  states. 


Within  each  group  of  states,  he  found  it  impossible  to  identify,  to 
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separate,  the  trends  of  the  abolitionist  states  from  those  of  the 

21 

retentionis ts  areas.  Other  efforts  have  been  produced  largely  similar 

22 

results.  Such  efforts,  however,  suffer  from  serious  weaknesses. 
Firstly,  the  contiguous  areas,  although  more  similar  than  nonconti¬ 
guous  areas,  are  still  not  similar  enough.  There  remain  signifi¬ 
cant  differences  in  population  composition  (age,  sex,  ethnicity), 
social  structure,  and  culture  pattern  which  might  contaminate  and 
distort  the  deterrent  power,  if  any,  of  the  death  penalty.  Secondly, 
there  arises  the  question  of  the  difference  between  "having  a  law" 
and  using  it.  While  many  areas  may  retain  the  death  penalty,  its 
actual  implementation  may  be  so  infrequent  as  to  render  its  deter¬ 
rent  power  nonexistent.  Finally,  these  statistical  studies  rely  on 
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inferences  from  homicide  rates  to  capital  murder  rates.  Given 
the  concept  of  deterrence  employed,  the  deterrent  efficacy  of  capi¬ 
tal  punishment  should  be  manifest  only  for  those  cases  of  capitally 
punishable  murder.  As  a  result  of  data-recording  procedures,  the 
researchers  have  had  to  rely  upon  general  homicide  statistics  which 
include  not  only  capital  murders,  but  noncapital  homicides  as  well 
(including  justifiable  and  excusable  homicides).  Consequently,  it 
becomes  necessary  to  assume  that  the  ratio  of  capitally  punishable 
homicides  to  all  types  of  homicide  remains  constant  over  time. 

Whether  the  ratio  of  the  two  is  sufficiently  constant  to  permit 
inference  is  debatable.  The  problems  mentioned  above  combine 
to  render  questionable  the  conclusions  drawn  from  studies  employing 


contiguous  comparisons. 
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Another  method  for  testing  the  deterrent  effect  of  the  death 
penalty  is  the  comparison  of  the  incidence  of  capital  crimes  at 
varying  intervals  after  a  known  imposition  of  the  penalty.  Pre¬ 
sumably  the  deterrent  value  of  the  death  penalty  is  greater  for  an 
execution,  than  for  the  simple  threat  of  its  imposition.  Dann 

studied  the  homicide  rates  sixty  days  prior  to  and  sixty  days  sub- 
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sequent  to  five  executions  in  Philadelphia.  In  another  study  in 
Philadelphia,  Savitz  analyzed  the  rate  of  capital  crimes  for  a 
period  of  eight  weeks  immediately  before  and  eight  weeks  immediately 
following  four  executions.  The  hypothesis  in  each  study  was  that 
the  deterrent  effect  would  be  greatest  in  the  locality  where  the 
crimes  were  committed  and  in  the  time  periods  immediately  following 
the  executions.  In  each  of  the  studies,  no  significant  increase  or 
decrease  in  homicide  rates  was  noted.  This  should  not  be  taken  as 
an  indication  of  the  failure  of  deterrence;  but  rather  as  inconclusive 
evidence  as  to  the  deterrent  effect.  It  is  quite  possible  that  the 
time  periods  utilized  were  too  short  and/or  that  the  homicide  inci¬ 
dence  was  not  substantial  enough  to  note  any  real  effect  that  the 
executions  may  have  had. 

A  final  method  in  testing  the  deterrent  force  of  the  death 
penalty  involves  the  comparison  of  rates  of  capital  crimes  in  an 
area  before  and  after  the  abolition  (and  in  some  cases  the  aboli¬ 
tion  and  reintroduction)  of  capital  punishment.  This  strategy 
permits  the  assumption  that  the  extralegal  factors  have  not  changed 
substantially.  A  number  of  studies  have  been  completed  utilizing 
this  approach.  To  cite  one  example,  Hayner  and  Cranor  studied  the 
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effects  of  the  death  penalty  in  Washington.  The  penalty  was  re^ 

pealed  in  1913  and  reintroduced  in  1919.  The  available  records 

indicate  that  there  was  an  increase  in  the  number  of  capital  crimes 

committed  during  that  period.  The  higher  rate  continued,  however, 

after  the  restoration  of  the  death  penalty.  No  relationship  could 

thus  be  established  between  the  death  penalty  and  deterrence.  The 

general  conclusion  produced  by  such  studies  is  that  abolition  has 

not  been  associated  with  unusual  increases  in  homicide  rates.  In 

fact,  restoration  of  the  death  penalty  was  most  often  a  form  of 

"panic  legislation"  enacted  on  the  heels  of  the  commission  of  a 
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few  atrocious  crimes  which  aroused  public  sentiment. 

A  number  of  problems  arise  to  mar  the  conclusions  of  these 
studies,  however.  The  presence  and  imposition  of  the  death  penalty 
may  have  been  successful  in  creating  and  reinforcing  in  a  community 
a  profound  feeling  of  revulsion  with  respect  to  murder.  As  a  re¬ 
sult,  certain  norms  which  proscribe  murder-risk  behavior  may  have 
become  operative  in  the  community.  If  these  norms  have  been  inter¬ 
nalized  by  community  members,  the  abolition  of  executions  may  not 
immediately  terminate  the  influence  of  the  norms.  It  may  be  gene¬ 
rations,  in  fact,  before  the  effect  of  abolition  becomes  reflected 
in  the  behavior  of  community  members. 

Another  point  worth  considering  is  that  it  is  quite  consis¬ 
tent  with  the  postulated  deterrent  effect  of  the  death  sentence 

that  there  be  less  homicide  after  abolition.  With  retention,  it 
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is  argued,  there  might  have  been  still  less.  Let  us  suppose, 
for  example,  that  the  annual  homicide  rate  in  Canada  fell  during 
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the  1960's  from  8.0  to  4.0  per  100,000  population.  If  the  death  penalty 

had  been  abolished  in  1960  and  the  abolition  was  followed  each  year 

thereafter  by  ten  or  so  more  murders  than  would  have  occurred  had  the 

death  penalty  been  retained;  the  general  homicide  rate  would  still  have 

decreased  almost  exactly  as  had  been  hypothesized.  Thus,  while  the 

general  homicide  rate  decreased  during  that  period,  abolition  was,  in 

fact,  followed  by  an  increase  in  the  total  number  of  murders;  and  this 
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despxte  an  almost  constant  ratio  of  total  homicides  to  murders. 

Unless  the  increase  in  homicide  incidence  were  sizeable,  the  contri¬ 
bution  of  the  abolition  of  the  death  penalty  would  not  be  reflected  in 
the  general  homicide  trend.  The  general  pattern  observed  would,  there¬ 
fore,  be  misleading.  Given  these  considerations,  the  findings  of  such 
studies  remain  open  to  question. 

Cone lusion 

What  can  be  said,  therefore,  about  the  relationship  between  the 
deterrence  of  murder  and  the  death  penalty?  The  empirical  studies 
undertaken  thus  far  demonstrate  only  that  there  is  no  statistical  proof 
of  the  deterrent  effect  of  the  ultimate  sanction.  They  do  not  show 
that  there  is  no  deterrent  effect.  An  inability  to  show  the  presence 
of  an  effect  is  not  identical  with  the  demonstration  of  the  absence  of 
an  effect.  One  must  conclude,  therefore,  that  the  evidence  with  respect 
to  the  relationship  between  deterrence  and  capital  punishment  is,  as 
yet,  inconclusive . 

The  expenditures  of  considerable  amounts  of  time  and  money 
have  failed  to  resolve  the  issue  of  capital  punishment.  If  ever 


34 


an  answer  to  that  question  is  to  be  achieved,  it  is  essential  that 
a  consideration  be  undertaken  of  the  evidential  requirements  with 
respect  to  deterrence.  In  other  words,  what  would  one  need  to  know 
in  order  to  determine  the  deterrent  force,  if  any,  of  capital 
punishment?  What  difficulties  would  have  to  be  overcome  in  order 
to  isolate  the  relationship  between  these  two  variables?  An  attempt 
to  formulate  a  satisfactory  answer  to  that  difficult  question  will 
be  made. 
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CHAPTER  III 


TESTING  THE  DETERRENT  THEORY  OF  CAPITAL  PUNISHMENT 

A  "legal  impact"  study  entails  an  attempt  to  determine  the 
manner  in  which  a  particular  law  (or  the  prescribed  sanction  accompany¬ 
ing  the  law)  affects  the  conduct  and  attitudes  of  those  individuals  and 
groups  residing  in  the  political  units  where  the  law  is  in  force.'*' 

The  studies  undertaken  with  respect  to  capital  punishment  have  attempted 
to  delineate  the  deterrent  force  of  its  actual  or  threatened  imposition. 
Attempts  have  been  made  to  assess  the  deterrent  capabilities  of  the 
threat  of  execution  by  the  ultilization  of  a  number  of  methods  or 
research  designs.  These  methods  include:  a)  the  comparison  of  geo¬ 
graphical  areas  that  have  abolished  the  death  penalty  with  other  areas 
(contiguous  of  noncontiguous)  that  have  retained  it;  b)  the  comparison 
of  the  incidence  of  capital  crimes  at  varying  intervals  after  a  known 
imposition  of  the  penalty;  and  c)  the  comparison  of  rates  of  capital 
crimes  in  an  area  before  and  after  the  abolition  of  capital  punishment. 
The  evidence  gathered  thus  far  with  respect  to  the  deterrent  power  of 
the  ultimate  sanction  can  best  be  described  as  inconclusive.  Theo¬ 
retical  and  methodological  inadequacies  have  prevented  the  formulation 
of  a  satisfactory  answer.  The  question  remains  as  unresolved  as  it 
ever  was  despite  considerable  expenditures  of  time,  money,  and  energy. 
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In  view  of  the  present  situation  with  respect  to  the  issue  of 
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capital  punishment,  and  in  an  attempt  to  clarify  the  task  at  hand,  a 
consideration  of  the  evidential  requirements  with  respect  to  deter¬ 
rence  is  in  order.  An  attempt  must  be  made  to  specify  what  one  would 
need  to  know  in  order  to  infer  a  causal  relationship  between  deterrence 
and  the  presence  of  the  death  penalty.  In  other  words,  what  are  the 
problems,  the  obstacles,  that  an  investigator  would  be  forced  to  con¬ 
front  in  attempting  to  ascertain  empirically  such  a  relationship? 

What  hypotheses  are  required?  What  procedures  can  be  employed  for 
testing  such  hypotheses?  What  types  of  data  do  these  procedures  require? 
The  subsequent  chapters  will  attempt  to  formulate  answers  to  these 
questions . ^ 

Hypotheses 

The  key  notion  with  respect  to  deterrence  is  prevention  by 
threat  of  punishment.  Punishment  acts  as  a  deterrent  for  a  given  in¬ 
dividual  with  respect  to  a  given  crime  if  and  only  if  the  individual 
refrains  from  the  commission  of  the  crime  because  of  his  belief  that  he 

runs  some  risk  of  punishment  if  he  commits  the  offense  and  he  prefers, 

3 

ceteris  paribus,  not  to  suffer  punishment.  The  deterrence  theory  of 
capital  punishment  maintains  that  the  presence  of  the  death  penalty  and, 
thus,  its  threatened  imposition  are  responsible  (at  least  in  part)  for 
the  dissuasion  of  potential  homicide  offenders.  The  problem,  there¬ 
fore,  is  one  of  isolating  and  assessing  the  deterrent  influence,  if 
any,  of  capital  punishment.  The  task  to  be  undertaken  is  one  of  test¬ 
ing  hypotheses  about  a  causal  relationship  between  the  presence  of  the 
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death  penalty  and  the  incidence  of  culpable  homicide.  A  hypothesis 
of  causal  relationship  asserts  that  a  particular  characteristic  or 

event  is  one  of  the  factors  that  determines  another  characteristic  or 

4 

event.  Any  study  designed  to  test  such  a  hypothesis  must  provide 

data  from  which  one  can  legitimately  infer  that  variable  A  does  or 

does  hot  contribute  to  the  determination  of  variable  B. 

With  respect  to  the  question  of  the  deterrent  theory  of  capital 

punishment,  the  hypothesis  of  interest^  is: 

The  death  penalty  deters  individuals  from  the  commission  of 

culpable  homicide. 

The  null  hypothesis  maintains  that: 

The  death  penalty  does  not  deter  individuals  from  the  com- 

.  .  6 

mision  of  culpable  homicide. 

The  precise  wording  of  the  hypotheses  will  vary  with  the  procedure 
employed  in  testing  them.  If  time  series  analysis  is  utilized  one 
would  hypothesize  that: 

The  abolition  of  the  death  penalty  will  produce  an  increase 
in  the  incidence  of  culpable  homicide. 

Xf  cross-sectional  analysis  is  utilized,  one  would  hypothesize  that. 
Areas  with  the  death  penalty  will  have  lower  rates  of 
criminal  homicide  than  areas  without  the  death  penalty. 

Bases  for  Inference 

In  sociological  research,  it  is  impossible  to  demonstrate 
directly  that  one  variable  wholly  or  partially  determines  another. 
Rather,  one  must  infer  from  observed  data  that  the  causal  hypothesis 
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is  or  is  not  tenable  with  some  specified  degree  of  confidence.  In 
order  to  justify  such  inferences,  a  number  of  requirements  must  be 
satisfied.  These  are:  correlation,  causal  order,  and  the  control  of 
other  possible  causal  factors. 

Correlation 

One  requirement  concerns  correlation  -  that  is,  the  extent  to 

which  the  independent  and  dependent  variables  occur  together  or  vary 

together  in  the  direction  predicted  by  the  hypothesis.  In  order  to 

.  7 

reject  the  null  hypothesis  with  respect  to  capital  punishment,  an 
inverse  relationship  should  be  ascertained  between  the  incidence  of 
criminal  homicide  and  the  frequency  of  imposition  of  the  death  penalty. 
The  rate  of  homicide  should  be  significantly  higher  in  an  area  after  the 
abolition  of  the  death  penalty.  Areas  with  the  death  penalty  should 
possess  rates  of  criminal  homicide  which  are  significantly  lower  than 
those  in  areas  without  the  death  sentence. 

Causal  Order 

A  variable  is  not  ordinarily  called  the  cause  of  another  if 
it  occurs  after  the  second  variable.  The  occurrence  of  the  causal 
factor  must  precede  or  occur  simultaneously  with  that  of  the  effect. 
According  to  the  deterrence  theory,  an  increase  in  the  incidence  of 
culpable  homicide,  therefore,  should  follow  a  decrease  in  the  use  of 
executions.  Abolition  of  the  death  penalty  must  be  followed  by  an 
increase  in  the  homicide  rate.  An  important  consideration,  however, 
is  that  of  the  reaction  lag.  That  is,  how  soon  will  this  increase  in 
homicide  incidence  begin  to  take  effect?  This  will  depend  upon  a 
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numoer  of  factors.  If  fear  of  the  death  penalty  were  the  only  factor, 
one  could  theoretically  expect  a  rise  in  homicides  within  a  relatively 
short  period  of  time.  The  time  lag  would  be  influenced  by  the  rate  of 


the  public's  becoming  aware  of  the  abolition  of  capital  punishment. 
However,  one  must  also  consider  the  interaction  between  the  presence 
of  the  death  penalty  and  various  ethical  and  religious  proscriptions. 
Even  with  the  removal  of  the  death  penalty,  the  latter  will  remain 
influential.  One  should  consequently  expect  a  relatively  longer  time 
lapse  (in  terms  of  years)  between  the  abolition  of  the  death  penalty 
and  the  first  noticeable  reaction  effects.  Given  this  reaction,  the 
use  of  a  longitudinal  study  may  prove  more  beneficial  in  assessing 
the  effects  of  the  change  in  the  use  of  the  death  penalty. 

Control  of  Other  Possible  Causal  Factors 

A  crucial  requirement  in  the  testing  of  a  causal  hypothesis  is 
the  elimination  of  plausible  rival  hypotheses.  A  plausible  rival 
hypothesis  is  a  nonexperimental  variable  which  could  logically  account 
for  the  variation  in  the  dependent  variable.  The  control  of  such  non¬ 
experimental  variables  is  essential  to  the  validity  of  inference.  In 
order  to  tentatively  conclude  that  a  change  in  the  imposition  of  the 
death  penalty  contributes  to  a  change  (in  the  predicted  direction)  of 
the  incidence  of  criminal  homicide,  the  investigator  must  be  able  to 
take  into  account  all  of  the  possible  extralegal  variables  which  could 
also  contribute  to  the  variation  in  the  homicide  rate.  It  is  on  the 
basis  of  this  criterion  that  genuine  relationships  are  differentiated 
from  spurious  ones.  The  assurance  provided  by  a  test  of  significance 
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will  be  misleading  unless  the  plausible  effects  of  extralegal  variables 
can  be  eliminated.  The  power  or  strength  of  a  research  design  is 
determined  largely  by  its  ability  to  remove  other  possible  explanatory 
factors.  This  ability  should  aid  the  researcher,  at  least  in  principle, 
in  selecting  a  research  design. 

Procedures  for  Testing  Hypotheses 

The  task  of  theory-testing  is  principally  one  of  rejecting  in¬ 
adequate  hypotheses.  The  fewer  the  plausible  rival  hypotheses  which 
are  unaccounted  for,  the  greater  the  degree  of  "confirmation"  of  a 

g 

theory.  The  deterrent  theory  of  capital  punishment  can  be  confirmed 

to  the  extent  that  plausible  extralegal  explanatory  variables  can  be 

discredited.  Consequently,  the  testing  procedure  to  be  employed  is 

preferably  that  one  which  best  comes  to  grips  with  possible  causal 

9 

factors.  Campbell  and  Stanley  present  eight  factors  which  they  con¬ 
sider  to  be  threats  to  the  validity  of  research  designs  in  that  these 
variables  provide  possible  sources  of  rival  hypotheses.  They  are: 
history,  maturation,  testing,  instrumentation,  statistical  regression, 
selection,  mortality,  and  the  interaction  of  factors  such  as  selection 
and  maturation,  etc.  ^  Because  of  the  quasi-experimental  nature  of 
the  deterrent  influence  study,  some  of  these  threats  may  be  disregarded, 
while  others  will  pose  special  problems.  Testing  and  mortality  ef¬ 
fects  should  be  non-existent.  Instrumentation  effects  will  pose  a 
threat  only  if  the  investigator  relies  upon  secondary  data  sources. 

There  are  three  major  threats  to  the  validity  of  the  study:  history; 
the  problem  of  distinguishing  the  law  as  it  appears  on  the  books  from 


the  "law  in  fact";  and  the  problem  of  isolating  the  effect  of  the 
death  penalty  per  se. 
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The  Application  of  the  Law 

One  of  the  major  problems  which  confronts  research  with  respect 
to  legal  impact  is  that  of  distinguishing  the  law  as  it  appears  in  the 
statute  books  from  the  law  "in  action."  The  determination  of  what  the 
law  is  in  fact  must  be  an  initial  step  in  the  conduct  of  any  such  re¬ 
search.  The  law  as  it  appears  in  the  criminal  code  may  bear  little 
resemblance  to  the  law  as  it  is  interpreted  and  administered  by  various 
legal  representatives.  The  normative-actual  discrepancy  with  reference 
to  the  utilization  of  a  legal  sanction  can  prove  essential  to  a  correct 
interpretation  of  the  effectiveness  of  that  particular  form  of  punish¬ 
ment.  This  issue  has  often  been  ignored  by  researchers  who  have 
attempted  to  study  capital  punishment.  The  retention  of  the  death 
penalty  has  been  equated  with  its  employment.  It  is  a  well-documented 
fact  that  with  respect  to  murder,  the  trend  (in  Canada  and  the  U.S.A.) 
indicates  a  steady  decrease  in  the  imposition  of  capital  punishment. 

In  the  United  States,  for  example,  it  has  been  demonstrated  that  while 
the  states  retaining  the  death  penalty  may  be  willing  to  continue  the 
imposition  of  death  sentences;  they  are  increasingly  unwilling  to  carry 
out  these  sentences.11  Many  areas,  therefore,  which  retain  the  death 
penalty  employ  it  only  rarely  or  not  at  all.  In  Canada,  for  example, 
there  has  not  been  an  execution  since  1962  although  capital  punishment 
was  not  modified  (for  a  trial  period  of  five  years)  until  1967.  Many 


studies  which  have  been  carried  out,  consequently,  have  involved  com- 
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parisons  between  homicide  rates  in  jurisdictions  that  allow  a  death 
penalty  with  those  that  do  not  allow  capital  punishment  -  without 
attention  being  paid  to  the  actual  frequency  of  execution  in  the  former 
jurisdictions.  It  has  been  assumed  that  the  deterrent  effect  of  the 
death  penalty  is  not  significantly  weakened  by  its  infrequent  imposition. 

Other  problems  are  created  by  the  existence  of  this  discretion 
between  what  the  law  allows  and  its  implementation.  The  utilization 
of  the  date  of  the  "official"  abolition  of  the  death  penalty  in 
empirical  research  may  prove  misleading  if  the  ultimate  sanction  has 
not  been  imposed  for  a  number  of  years  prior  to  its  "official"  discon¬ 
tinuation.  Again,  it  may  very  well  be  that  the  death  penalty  becomes 
ineffective  as  a  deterrent  when  the  number  of  executions  drops  below  a 
required  minimum.  What  that  minimum  might  be,  however,  is  anybody's 
guess.  The  establishment  of  a  date  at  which  abolition  becomes  "official" 
may  reflect  no  more  than  the  results  of  political  expediency.  The 
utilization  of  such  a  date  (e.g.,  in  cross-sectional  studies)  may  prove 
misleading  if  studies  are  carried  out  without  knowledge  as  to  the  state 
of  affairs  with  respect  to  the  actual  use  of  the  death  penalty  prior 
to  abolition.  ■ 

The  Influence  of  the  Death  Penalty  Per  Se 

The  classic  argument  given  for  the  retention  of  the  death 
penalty  is  that  its  imposition  will  dissuade  would-be  offenders.  The 
crucial  problem  thus  arises  of  isolating  the  influence  of  the  death 
penalty  per  se.  There  are  without  a  doubt  a  number  of  factors  which 
operate  to  restrain  citizens  from  engaging  in  law-violating  behavior. 
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The  system  of  legal  norms  and  their  prescribed  sanctions  represents 

only  one  such  restraining  mechanism.  Theological  and  ethical  beliefs 

and  proscriptions,  as  well  as  the  fear  of  social  disapprobation,  are 

generally  assumed  to  contribute  significantly  to  the  prevention  of 

many  forms  of  deviant  behavior .  Any  research  design  attempting  to  deal 

with  the  impact  of  a  particular  sanction  on  the  incidence  of  a  specific 

behavior  will  have  to  make  certain  that  the  law  is  indeed  more  than  an 

expression  of  the  popular  will  of  the  people  and  that  the  individuals 

would  be  acting  differently  if  the  sanction  (and  the  law  which  pre- 
.  .  12 

scribes  it)  were  not  present.  There  exists  m  Canada,  for  example, 
a  law  prohibiting  the  commission  of  incestuous  acts.  Would  the  re¬ 
moval  of  penalties  with  respect  to  incest  result  in  an  appreciable 
increase  in  the  incidence  of  incestuous  behavior?  It  is  quite  reason¬ 
able  to  suspect  that  the  increase,  if  any,  would  be  insignificant. 

Moral  and  religious  prohibitions,  as  well  as  the  fear  of  social  dis¬ 
approval,  would  still  remain  influential  in  limiting  that  type  of 
deviant  behavior.  In  a  similar  manner,  would  the  abolition  of  capital 
punishment  produce  a  significant  change  in  the  homicide  rate?  It 
would  be  plausible  to  maintain  that  this  would  not  be  the  case.  The 
moral  and  ethical  beliefs  opposed  to  the  taking  of  human  life,  and 
the  strong  social  condemnation  that  such  acts  would  engender,  could 
both  presumably  militate  against  any  significant  increase  in  the 
homicide  rate  following  abolition.  It  is  quite  possible  that: 

"In  the  last  analysis,  the  reason  why  the  average  man  does 
not  commit  murder....,  is  not  because  he  fears  capital 
punishment  -  it  is  simply  that  to  do  such  a  deed  is  utterly 
repellent  and  outrages  his  moral  feelings."13 
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The  task,  therefore,  of  disentangling  the  effect  of  the  death  penalty 
from  that  of  sundry  other  factors  represents  an  extremely  complex 
problem.  None  of  the  studies  completed  thus  far  has  been  able  to 
cope  with  this  obstacle.  In  order  to  study  the  deterrent  effect  of 
capital  punishment,  therefore,  it  must  be  assumed  that,  however,  much 
other  factors  affect  the  deterrence  of  homicide,  there  is  a  non- 
negligible  proportion  which  is  affected  by  the  presence  of  the  death 
penalty . 

The  two  abovementioned  obstacles  to  the  drawing  of  valid 
inferences  from  tested  hypotheses  are  common  to  all  types  of  research 
designs  concerned  with  legal  impact.  In  addition,  each  specific  re¬ 
search  design  must  come  to  grips  with  other  sources  of  plausible  rival 
hypotheses.  Their  ability  to  do  so  determines  the  desirability  of 
their  utilization.  What  procedures,  therefore,  could  be  employed  to 
measure  the  deterrent  efficacy  of  the  penalty  of  death?  Which  would 
theoretically  be  most  effective? 

1.  The  One-Shot  Case  Study 

This  procedure  involves  the  single  observation  of  a  unit  after 
the  introduction  of  a  variable  supposed  to  cause  change.  With  respect 
to  capital  punishment,  this  design  would  involve  the  examination  of 
the  homicide  incidence  of  a  political-geographical  area  subsequent  to 
the  abolition  of  the  death  penalty.  Such  a  study  would  have  little 
more  than  descriptive  value.  It  could  not,  by  itself,  provide  a  basis 
for  testing  generalizations.  It  would  be  subject  to  all  of  the  possible 
rival  hypotheses  and  unable  to  control  for  any  of  them.  Little  could 
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be  said  with  any  degree  of  certainty  with  respect  to  the  effect  of 
abolition.  Even  if  the  investigator  knew  that  the  death  penalty  had 
been  abolished  and  that  a  high  homicide  rate  existed  in  the  area,  he 
would  have  no  way  of  knowing  whether  and  to  what  extent  the  former 
was  responsible  for  the  latter. 

2.  One-Group  Pretest  Posttest  Design 

This  procedure  involves  an  observation  of  the  behavior  which 

a  law  (or  its  sanction)  supposedly  regulates  both  before  and  after 

14 

a  change  in  the  law.  With  respect  to  the  death  penalty,  the  study 

would  take  the  form  of  the  examination  of  homicide  statistics  collected 

at  two  points  in  time  (before  and  after  the  abolition  of  the  death 

penalty) .  Unfortunately,  this  design  is  relatively  weak  in  its 

ability  to  control  for  rival  hypotheses.  Its  first  weakness  lies  in 

controlling  for  independent  historical  factors.  For  example,  a  drop 

in  the  incidence  of  homicide  subsequent  to  abolition  could  simply  be 

the  result  of  improved  ambulance  service  or  recent  medical  discoveries. 

A  rise  in  homicide  occurrence  might  be  caused  by  a  rash  of  gangland 

slayings  or  by  an  outbreak  of  political  extremism.  The  before-after 

study,  itself,  cannot  control  for  the  possible  influence  of  these 

factors.  The  likelihood  of  independent  historical  variables  operating 

as  causal  factors  increases  as  the  time  interval  between  the  before 

15 

and  after  measurements  increases. 

The  use  of  statistics  examined  at  only  two  points  in  time 
can  be  extremely  misleading.  The  investigator  must  assume  that  the 
points  in  time  selected  are  representative  of  the  other  possible 
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selections.  As  this  is  often  not  the  case,  this  type  of  design  is 
susceptible  to  the  problems  of  statistical  regression . ^  Regression 
refers  to  a  statistical  probability  that  extreme  events  will  appear 
less  extreme  upon  remeasurement.  With  respect  to  the  abolition  of  the 
death  penalty,  its  abolition  may  have  followed  upon  the  heels  of  a 
period  of  extremely  low  homicide  incidence.  If  the  effect  of  abolition 
were  measured  using  the  year  before  and  the  year  after  abolition;  a 
rise  in  homicide  occurrence  might  be  observed.  This  increase  could 
have  been  produced  by  the  removal  of  the  threat  of  execution.  However, 
the  increase  could  simply  be  the  product  of  statistical  regression.  The 
possibility  of  regression  artifacts  constitutes  a  major  reason  why  the 
before-after  study  should  be  avoided  whenever  possible. 

3.  Static-Group  Comparison 

This  research  design  constitutes  a  considerable  improvement 
over  the  two  procedures  previously  mentioned.  This  design  would  in¬ 
volve  a  comparison  of  an  area(s)  having  abolished  the  death  penalty 
with  another  area(s)  retaining  the  threat  of  execution.  The  design 
does  have  certain  weaknesses,  however.  If  the  abolitionist  area 
gave  evidence  of  a  higher  criminal  homicide  rate  than  that  of  a 
retentionist  area,  no  causal  inference  could  be  made  with  certainty 
until  all  the  other  factors  which  the  areas  did  not  share  and  which 
could  have  affected  the  homicide  rate  had  been  accounted  for.  Although 
this  requirement  presents  difficulties,  they  are  by  no  means  insur¬ 
mountable.  The  lack  of  a  pretest  measurement,  however,  presents  a 


serious  threat  to  the  validity  of  the  inferences  drawn  from  the  design. 


It  is  quite  possible  that  the  two  areas  differed  with  respect  to 
homicide  incidence  before  the  abolition  of  the  death  sentence. 
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4.  Time  Series  Design 

The  investigator  employing  this  design  would  measure  the  in¬ 
cidence  of  criminal  homicides  at  a  number  of  points  in  time  both  before 
and  after  the  abolition  of  the  death  penalty.  If  the  curve  drawn  from 
these  observations  showed  a  "significant"  change  in  the  predicted 
direction  following  the  formal  elimination  of  the  threat  of  execution, 
it  could  then  be  inferred  that  the  observed  change  was  produced  by  the 
removal  of  the  death  sentence.  This  design  has  a  number  of  advantages 
in  that  it  can  control  both  for  maturation  and  regression.  It  has  one 
drawback  however,  -  the  lack  of  a  control  population.  This  weakness 
prevents  this  procedure  from  controlling  (as  is  the  case  in  design  2) 
for  the  possible  influence  of  independent  historical  variables.  The 
observed  increase  or  decrease  in  homicide  rates  subsequent  to  abolition, 
therefore,  could  have  been  affected  by  extralegal  historical  variables 
such  as  changes  in  population  composition,  and  socio-cultural  factors 
conducive  to  high  homicide-risk  behavior.  These,  rather  than  the 
change  in  law,  might  be  the  principal  explanatory  variables. 

5.  Nonequivalent  Control  Group  Design 

This  procedure  entails  a  pretest  and  posttest  measurement  from 

17 

both  the  experimental  and  control  populations.  The  problems  created 
by  the  lack  of  a  pretest  measurement  (in  design  3)  can  thus  be 
avoided.  Design  5  will  allow  the  investigator  to  compare  retentionist 
and  abolitionist  areas  both  before  and  after  the  elimination  of  the 
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threat  of  execution.  This  type  of  design  can  control  for  the  possible 
influence  of  historical  factors.  However,  as  the  measurements  are 
confined  to  arbitrary  points  in  time,  the  study  may  be  confounded  by 
trends  which  are  disguised  in  the  single  pretest,  single  posttest 
approach.  Regression  artifacts  can  similarly  confound  the  results  of 
the  study. 

6.  Multiple  Time  Series  Design 

As  can  be  seen  from  the  brief  consideration  given  the  previous 
research  designs,  each  procedure  employed  to  test  a  causal  hypothesis 
must  confront  a  number  of  serious  obstacles.  Those  procedures  which 
follow  time  series  analysis  (2  and  4)  cannot  control  for  the  possible 
influence  of  historical  variables.  Cross-sectional  studies,  on  the 
other  hand,  cannot  control  for  regression  effects.  A  solution  to  these 
weaknesses  lies  in  the  combination  of  both  approaches.  A  multiple 
time  series  design  allows  for  such  a  combination.  This  procedure  com¬ 
pares  an  experimental  and  a  control  group  over  a  number  of  points  in 
time  both  before  and  after  the  introduction  of  the  experimental 
variable.  An  investigator,  therefore,  could  compare  retentionist  and 
abolitionist  areas  over  a  number  of  points  in  time  (months,  years)  both 
before  and  after  the  removal  of  the  death  penalty.  Consequently,  this 
procedure  would  control  all  sources  of  possible  rival  hypotheses.  It 
would  thus  be  the  most  effective  procedure  that  a  researcher  could  use 
in  testing  the  deterrent  theory  of  capital  punishment.  However,  the 
viability  of  such  a  study  depends  upon  the  ability  to  secure  populations 
similar  enough  to  permit  reliable  comparison.  If  this  is  not  possible, 
another  method  should  be  employed. 
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History  -  refers  to  the  specific  events  (other  than  change  in 
the  independent  variable)  occurring  between  the  initial  and  subsequent 
measurements.  Campbell  &  Stanley,  Ibid. 
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Instrumentation  -  "Changes  in  the  calibration  of  a  measuring 
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the  basis  of  their  extreme  scores,"  Ibid. 

Selection  -  "Biases  resulting  in  differential  selection  of 
respondents  for  the  comparison  group."  Ibid. 

Mortality  -  "Differential  loss  of  respondents  from  the 
comparison  groups."  Ibid. 

Interaction  -  " (The  danger  arises)  in  certain  of  the  multi¬ 
group  quasi-exper imental  designs...,  (that)  such  an  interaction  effect 
might  be  mistaken  for  the  effect  of  the  experimental  variable."  Ibid. 
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In  Connecticut,  a  speed  crackdown  was  initiated  after  a  year 
marked  by  an  extremely  high  number  of  traffic  fatalities.  The  number 
of  fatalities  was  smaller  for  the  year  which  followed  the  crackdown. 

The  reduction  in  loss  of  life  was  attributed  to  the  increased  severity 
of  punishment.  Campbell  and  Ross,  however,  pointed  out  that  the  re¬ 
duction  was  due  to  statistical  chance  alone;  i.e.,  was  due  to  regression. 
See  Donald  T.  Campbell  and  H.  Laurence  Ross,  "The  Connecticut  Crackdown 
on  Speeding,  Time-Series  Data  in  Quasi-Experimental  Analysis,"  Law  and 
Society  Review,  Vol .  3,  1968-69,  pp.  33-53. 

17 

It  differs  from  a  true  experimental  design  insofar  as  member¬ 
ship  in  the  experimental  and  control  groups  is  not  determined  by  a  ran¬ 
dom  selection  procedure. 


CHAPTER  IV 


DATA  PROBLEMS  IN  TESTING  DETERRENCE 

Regardless  of  the  procedures  employed  by  an  investigator,  the 
quality  of  the  data  employed  will  singularly  influence  his  ability  to 
infer  the  "true"  nature  of  the  relationship  between  the  independent  and 
dependent  variables.  Whenever  empirical  research  is  undertaken,  there¬ 
fore,  data-associated  problems  become  significant. 

The  problems  associated  with  the  utilization  of  criminal 
statistics  are  especially  thorny  in  that  the  nature  of  the  criminal 
act  contributes  to  unreliability  in  data  collection  and  recording. 

Most  of  the  empirical  work  done  in  criminology  has  relied  upon 
statistics  gathered  by  governmental  agencies.  The  official  statistics 
that  are  amenable  to  empirical  research  are  collected  by  several  levels 
of  government:  national,  provincial,  and  local.  The  sources  may  be 
further  divided  according  to  the  administrative  stages  at  which  the 
statistics  are'  compiled.  All  of  the  empirical  work  done  with  respect  to 
the  death  penalty  has  relied  upon  these  official  sources  of  data. 

The  Deficiencies  of  "Official"  Statistics 

Basically,  criminal  statistics  reflect  the  operations  of 
those  agencies  whose  task  it  is  to  administer  the  criminal  law. 

Many  researchers  have  attempted  to  utilize  official  statistics  as 
measures  of  the  "actual"  amount  of  criminality.  When  criminal 
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statistics  are  so  used,  a  number  of  problems  are  created  with  respect 
to  data  collection  techniques.  A  principal  difficulty  in  the  employ¬ 
ment  of  official  criminal  statistics  as  indexes  of  criminality  is  pro¬ 
duced  by  the  lack  of  uniform  reporting  procedures.  It  could  prove 
somewhat  difficult  to  study  the  deterrent  effect  of  the  death  penalty 
if  uniform  practises  of  reporting  and  recording  homicides  are  lacking 
in  a  specific  geographical  area.  Furthermore,  the  administration  of 
criminal  law  in  a  geographical  area  may  be  a  localized  activity 
rather  than  a  centralized  one.1  These  political  facts  can  create 
substantial  variation  in  the  recording  of  criminal  offenses  (in  this 
case  homicides)  both  within  subunits  of  a  geographical  area  and  between 
geographical  areas.  This  problem  may  be  especially  acute  when  an 
attempt  is  made  to  compare  nations  along  the  homicide  dimension. 
Consequently,  the  validity  of  inferrences  as  to  the  deterrent  effect 
of  the  death  penalty  based  upon  the  comparison  of  retentionist  and 
abolitionist  areas  may  be  questionable  unless  efforts  are  made  to 
control  for  variations  in  recording  practises. 

Other  problems  are  created  by  the  utilization  of  official 

sources  of  data.  As  Sellin  pointed  out:  "The  value  of  a  crime 

rate  for  index  purposes  decreases  as  the  distance  from  the  crime 

2 

itself  in  terms  of  procedures  increases."  In  other  words,  police 
records  are  more  reliable  indicators  of  actual  crime  incidence  than 
court  records.  The  latter,  in  turn,  are  more  reliable  than  prison 
records.  It  is  with  an  awareness  of  these  facts  that  researchers 
studying  capital  punishment  have  relied  mainly  upon  homicides 
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"known  to  the  police."  These  statistics,  however,  still  represent 
"secondary"  sources  of  data.  That  is,  the  investigator  must  employ 
data  which  he  has  not  himself  collected.  The  utilization  of  such 
secondary  sources  produces  a  number  of  difficulties  which  may  ad- 
versely  influence  his  ability  to  infer  as  to  the  deterrent  effect 
of  the  threat  of  execution. 

Variation  in  Motives  for  Murder 

Who  will  be  deterred?  That  is  the  initial  question  for  which 
an  answer  must  be  formulated.  Murder  is  possibly  one  of  the  poorest 
crimes  by  which  to  test  deterrence.  It  is  commonly  recognized  that 
this  offense  is  quite  often  an  emotional  or  impulsive  crime.  It 
is  often  the  regrettable  climax  of  a  series  of  expressive  acts  in 
which  no  consideration  is  given  to  the  possible  consequences.  Such 
murders  involve  little  rational  deliberation.  Many  murders,  for 
example,  are  the  unintended  results  of  quarrels  (domestic  or  other¬ 
wise)  .  In  his  study  of  homicide  in  Philadelphia,  Wolfgang  discov- 

3 

ered  a  substantial  amount  (26%)  of  victim-precipitated  homicide. 

In  addition,  he  noted  a  significant  association  between  alcohol  and 
homicide.  In  64%  of  the  cases  studied,  alcohol  was  present  in  the 
homicide  situation,  i.e.,  in  the  victim,  in  the  offender,  or  in 
both.4  This  finding  with  respect  to  alcohol  underlines  the  rather 
direct  connection  between  the  eruption  of  violence  and  the  release 
of  inhibitions,  with  liquor  serving  as  the  release  mechanism.  Given 
these  considerations  it  is  quite  conceivable  to  hypothesize  that 
homicides  are  no  more  than  the  end-product  of  impulsive, 
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emotional  acts  not  subject  to  control  by  reason  or  by  apprehension  of 
the  consequences.  A  proportion  of  homicides  is  also  committed  by 
severely  disturbed  or  insane  individuals.  Would  such  individuals 
be  deterred  by  the  threat  of  execution?  It  is  debatable  whether 
the  threat  of  capital  punishment  can  deter  the  types  of  murder 
committed  by  psychological  deviates  or  under  the  pressure  of  unusual 
circumstances . 

Theoretically,  the  deterrent  force  of  the  death  penalty 
should  be  greatest  with  reference  to  those  murders  that  are  the 
outcome  of  rational  deliberation  and  premeditation.  These  types 
of  reason-guided  homicides  are  instrumental  in  nature  and  include 
such  acts  as  gangland  slayings,  killings  motivated  by  a  desire  to 
collect  insurance,  and  various  other  profit-motivated  murders.  A 
high  commitment  to  a  criminal  career  coupled  with  a  comparatively 
low  risk  of  detection  and  apprehension  could  negate  the  preventive 
potential  of  capital  punishment.  The  possibility  of  execution 
could  simply  become  an  "occupational  risk"  (in  the  case  of  under-world 
killings) .  In  any  event,  such  murders  may  constitute  but  a  small 
portion  of  the  total  number  of  slayings.  It  is  quite  possible  that 
the  occurrence  of  such  murders  is  minimized  by  the  threat  of  execution. 
It  is  equally  plausible  to  hypothesize,  however,  that  few  murder  for 
profit  regardless  of  the  possible  consequences  and/or  that  the  risk 
of  detection  is  low  when  compared  to  that  of  expressive  types  of  murder. 
Consequently,  few  instrumental  murders  may  appear  in  official  data 
sources.  It  is,  as  yet,  impossible  to  eliminate  either  of  these 


hypotheses . 
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In  sum,  it  may  be  that  the  circumstances,  the  processes 

which  produce  the  majority  of  culpable  homicides  are  of  such  a  nature 

as  to  minimize  the  deterrent  power,  if  any,  of  capital  punishment. 

The  threat  of  loss  of  life  may  affect  only  an  unknown  proportion  of 

the  total  number  of  murders,  A  problem  which  then  arises  is  that  of 

extracting  those  homicides  which  are  theoretically  deterrable  from 

general  homicide  statistics.  If  the  death  penalty  is  effective,  then 

its  abolition  should  produce  an  increase  in  the  amount  of  premeditated 

murder  while  having  no  effect  upon  unpremeditated  slayings.  What  is 

needed,  consequently,  is  information  with  respect  to  the  motivation 

of  murder.  Secondary  data  sources  offer  little  information  with 

5 

reference  to  premeditation. 

Hidden  Homicide 

A  critical  problem  which  arises  when  official  criminal 
statistics  are  employed  is  that  of  coping  with  "hidden"  or  "unre¬ 
ported"  crime.  There  exists  an  unknown  amount  of  criminality  which 
never  becomes  part  of  the  criminal  record.  With  respect  to  murder, 
there  exists,  of  course,  a  discrepancy  between  the  number  of  mur¬ 
ders  committed  and  the  number  "known  to  the  police."  The  likeli¬ 
hood  of  an  offense  becoming  known  to  the  police  depends  upon  the 
strength  of  the  social  value  which  is  transgressed  and  the  social 
visibility  of  the  act.  Because  of  the  high  visibility  of  the  con¬ 
sequences  of  homicide,  and  the  strong  moral  proscription  against 
killing,  it  has  been  assumed  that  the  aforementioned  discrepancy 
with  respect  to  homicide  is  rather  small.  To  date,  the  empirical 
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work  done  on  capital  punishment  has  relied  upon  this  unproven  em¬ 
pirical  assumption.  It  has  been  suggested,  however,  that  the  number 
of  undetected  homicides  may  be  larger  than  had  been  previously  be¬ 
lieved.  An  unknown  proportion  of  hunting  and  traffic  accidents, 
for  example,  are  reported  to  be  in  reality  concealed  homicides.^ 
Unfortunately,  the  secondary  data  sources  that  have  been  employed 
by  investigators  do  not  permit  an  estimation  of  the  amount  of  un¬ 
discovered  homicide.  Until  such  time  as  data  can  be  obtained 
which  will  allow  for  such  an  estimation,  it  must  be  assumed  that 
the  volume  of  undetected  homicide  bears  a  constant  ratio  to  the 
total  number  of  homicides. 

Labelling  Variations  in  Homicide  Rates 

Finally,  it  must  be  kept  in  mind  that  the  labelling  of  an 
act  as  a  crime  occurs  after-the  fact.  The  deterrent  power  of  the 
criminal  sanction  influences  the  occurrence  of  an  act  prior  to  its 
commission.  The  labelling  of  an  action  as  homicide  (as  well  as  the 
degree  of  homicide)  rests  ultimately  upon  the  discretion  of  the 
police,  the  prosecutor,  the  judge,  and  the  jury. 

Whether  an  offender  is  charged  with  murder,  a  lesser  offense, 
or  no  offense  at  all,  depends  upon  two  factors:  the  circumstances 
surrounding  the  act  and  the  quality  of  the  evidence  which  is  re¬ 
quired  to  produce  the  desired  conviction.  In  the  final  analysis, 
therefore,  the  prosecution  of  an  act  as  capital  murder,  noncapital 
murder,  or  manslaughter  may  be  influenced  by  the  proficiency  and 
discretion  of  the  investigating  officers  and  the  prosecutor.  Of- 


61 

ficial  homicide  statistics  will  reflect  this  proficiency  and  dis¬ 
cretion.  As  a  result,  they  may  present  a  more  or  less  inaccurate 
picture  of  actual  homicide  incidence. 

The  actions  of  judges  and  juries  will  also  be  reflected  in 
some  secondary  sources  of  homicide  data.  For  example,  the  outcome 
of  jury  deliberations  may  be  influenced  by  changes  (over  time)  in 
the  definition  of  homicides  to  which  the  death  penalty  applies.  If, 
for  a  certain  period  of  time,  capital  punishment  was  mandatory  upon 
conviction  for  capital  murder,  juries  might  prove  more  reticent  to 

7 

convict  than  would  be  the  case  were  the  penalty  of  death  abolished, 

g 

or  left  to  the  discretion  of  the  jury.  In  addition,  it  should  be 

remembered  that  the  final  decision  might  be  influenced  by  such 

factors  as  the  prejudices  of  an  individual  jurors,  the  prevalent 

9 

public  opinion,  or  simply  errors  m  human  judgment.  The  above- 
mentioned  factors  can  affect  the  final  labelling  of  an  act  as  this 
or  that  criminal  offense.  This  labelling  process  will  affect  the 
final  form  of  data  categorization  and  thus,  in  turn,  inferences 
based  upon  the  data. 

In  sum,  then,  problems  are  created  by  the  use  of  official, 
secondary  data  sources  in  that  they  reflect  not  simply  the  occur¬ 
rence  of  criminal  behavior;  but  rather,  they  reflect  a  mixture  of 
the  incidence  of  criminality  and  the  administration  of  criminal 
law. 

Given  the  aforementioned  considerations,  it  should  be  evident 
that  any  utilization  of  secondary  (i.e.,  official)  sources  of  data 
in  an  attempt  to  infer  the  deterrent  efficacy  of  the  death  penalty 
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will  be  fraught  with  considerable  difficulties.  Given  the  data 
source,  the  investigator  will  be  forced  to  rely  upon  a  number 
of  unproven  empirical  assumptions.  In  addition,  the  data  may  more 
accurately  reflect  the  efforts  of  legal  agencies  to  cope  with  homicide 
acts  than  their  actual  incidence.  What  can  be  done,  in  the  face  of 
these  obstacles,  to  increase  the  reliability  of  the  data  and  thus  the 
validity  of  inference? 

An  alternative  would  be  the  development  and  utilization  of 
"primary"  sources  of  data.  In  other  words,  an  attempt  would  be 
made  to  get  as  close  to  the  homicide  act  as  possible.  That  is,  the 
investigator  would  use  such  resources  as  personal  investigation,^ 
death  certificates,  coroners’  reports,  the  records  of  insurance 
companies,  and  detailed  police  reports  in  an  attempt  to  develop  a 
scheme  for  categorizing  homicides.  Each  death  in  a  geographical 
area  would  be  extensively  studied.  Subsequently,  a  set  of  taxonomic 
rules  would  be  employed  to  categorize  each  death  as:  1)  deaths 
assuredly  homicide,  2)  deaths  possibly  homicide,  and  3)  deaths 
assuredly  not  homicide.  This  scheme  could  be  applied  over  time  and 
in  a  number  of  different  areas. 

The  utilization  of  such  primary  data  sources  would  present 
a  number  of  advantages  over  the  use  of  secondary  statistical  sources. 
Firstly,  the  data  distortion  produced  by  the  administration  of  the 
criminal  law  (the  labelling  process)  would  be  minimized.  The  in¬ 
vestigator  would  be  dealing  with  homicide  incidence  only.  The 
discretion  of  the  prosecutor  and  the  human  frailties  of  judge  and 
jury  would  no  longer  influence  the  final  data  categorization. 


Secondly,  the  development  of  the  aforementioned  taxonomy  could  help 
improve  the  criminal  law  process  by  pointing  out  the  nature  of  the 
evidence  required  to  induce  a  coroner  or  a  police  officer  to  clas¬ 
sify  a  death  as  not  homicide  or  as  homicide.  Those  factors  in 
the  investigative  process  which  contribute  to  unreliability  in 
classification  could  be  isolated  and  perhaps  eliminated.11  Thirdly, 
an  intensive  examination  of  the  circumstances  surrounding  the 
slayings,  and  possibly  the  motives  of  the  offender  could  allow  for 
the  division  of  homicides  into  premeditated  and  unpremeditated.  As 
was  previously  noted,  a  change  in  the  application  of  the  death 
penalty  should  affect  the  former  category  of  killings  and  not  the 
latter.  Fourthly,  the  use  of  primary  sources  would  allow  for  a 
study  of  undetected  homicide.  The  use  of  secondary  data  sources 
necessitates  the  assumption  of  an  insignificant  occurrence  of  un¬ 
reported  homicide.  As  was  previously  mentioned,  however,  this 
empirical  assumption  is  unproven.  By  combining  the  number  of  deaths 
assuredly  and  possibly  homicide,  and  comparing  this  amount  to  the 
volume  of  officially  recorded  homicide,  one  could  calculate  the 
probability  of .homicide  being  unreported.  By  examining  each  homi¬ 
cide  case,  the  probabilities  of  various  types  of  homicide  (pre¬ 
meditated  versus  unpremeditated)  escaping  detection  could  perhaps  be 
calculated.  Finally,  primary  sources  of  data  would  eliminate  dif¬ 
ferences  in  data  recording  and  reporting  which  often  render  impos¬ 
sible  the  comparison  of  different  geographical  areas  with  respect 
to  homicide.  This  would  remove  a  difficult  problem  which  confronts 
investigators  utilizing  cross-sectional  analysis.  Furthermore,  the 


development  of  these  data  sources  over  time  would  prove  beneficial 
with  respect  to  time  series  analysis  in  that  the  problems  produced 
by  changes  in  the  definition  of  murder  over  time  would  also  be  eli¬ 
minated.  The  use  of  primary  sources  of  data  coupled  with  multiple 
time  series  analysis  would  allow  for  the  strongest  test  of  the 
deterrent  theory  of  capital  punishment. 

Unfortunately,  there  remains  the  question  of  feasibility 
(time  and  money) .  Both  the  public  and  their  political  representa¬ 
tives  are  often  unwilling  to  wait  until  the  necessary  data  sources 
and  research  procedures  are  developed.  They  demand  much  more  im¬ 
mediate  answers  to  policy  questions.  It  is  true  that  the  develop¬ 
ment  of  a  primary  data  source  amenable  to  time  series  analysis  would 
require  a  considerable  amount  of  time  and  effort.  However,  even  if 
such  a  data  source  could  only  be  developed  for  one  area  over  a 
short  period  of  time,  its  development  is  recommended.  At  the  very 
least,  it  would  allow  the  investigator  to  examine  the  empirical 
worth  of  the  assumptions  that  are  necessitated  by  the  use  of 
secondary  data  sources.  All  in  all,  the  use  of  primary  sources  of 
data  in  the  examination  of  the  deterrent  force  of  capital  punishment 


would  prove  valuable. 
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Secondary  data  sources  give  little  information  with  respect  to 
premeditation.  In  Canada,  some  information  on  premeditation  is  avail¬ 
able.  However,  the  test  applied  is  not  whether  the  murder  was  "planned 
or  deliberate,"  but  rather,  whether  the  murder  itself,  as  distinguished 
from  the  robbery  or  event  giving  rise  to  it,  was  premeditated  a  signi¬ 
ficant  time  in  advance  of  committing  it.  See  Guy  Favreau,  Capital 
Punishment  Material  Relating  to  its  Purpose  and  Value,  Queen's  Printer, 
Ottawa,  1965,  p.  103. 

^"Probably  most  murders  go  undetected.  For  example,  a  very 
large  proportion  of  hunting  accidents  are  apparently  murders;  an  in¬ 
vestigation  showing  this  was  suppressed,  however."  Oskar  Morgen- 
stern,  On  the  Accuracy  of  Economic  Observations,  2nd  ed.,  Princeton 
University  Press,  New  Jersey,  1963,  p.  23. 
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Many  well-informed  penologists  have  claimed  that  the  mandatory 
sentence  of  death  results  in  more  acquittals.  Convincing  data  on 
this  subject  are  not  available.  Herbert  B.  Ehrmann,  "The  Death  Penalty 
and  the  Administration  of  Justice."  in  Thorsten  Sellin,  ed..  Capital 
Punishment,  Harper  &  Row,  New  York,  1967,  p.  193. 
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"Degrees  of  murder  were  introduced  into  the  law  originally  in 
order  to  give  juries  an  opportunity  to  mitigate  the  harshness  of  the 
death  penalty.  No  doubt  in  many  cases  they  have  accomplished  their 
purpose.  Some  juries  find  second  degree  despite  the  facts  and  the 
judge's  instructions;  other  juries,  more  conscientious  than  merciful, 
find  first  degree  where  warranted;  still  others  muddle  through  the 
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"mystifying  psychology"  to  a  bewildered  finish.  In  conjunction  with 
the  death  penalty,  these  degrees  of  murder  have  created  a  combination 
which  tends  to  produce  a  most  haphazard  application  of  the  criminal 
law  in  capital  cases."  H.  Bedau,  The  Death  Penalty  in  America,  Anchor 
Books,  New  York,  1967,  p.  249. 

9 

Herbert  B.  Ehrmann,  op.  cit.,  p.  205. 

"^Personal  investigation  involves  more  than  the  examination  of 
official  records  by  the  researcher.  It  could  also  comprise  the 
participant  observation  of  the  investigation  of  deaths  by  the 
coroner  and  police  officers. 

"^The  reliability  of  such  a  taxonomy  could  be  checked  in  a 
number  of  ways.  It  could  be  compared  to  the  classifications  developed 
by  the  police  and  the  coroner.  In  addition,  experienced  police 
officers  could  classify  deaths  using  the  taxonomic  rules.  The  degree 
of  comparability  between  the  various  calssifications  would  provide 
a  measure  of  reliability. 


CHAPTER  V 


MODELS  OF  ANALYSIS 

This  chapter  will  put  forth  two  models  for  the  analysis  of  the 
deterrent  influence,  if  any,  of  capital  punishment.  The  construction 
of  such  research  designs  is  timely  in  the  sense  that  it  relates  to  a 
practical  problem  which  will  confront  the  Canadian  government  in  the 
near  future.  In  the  past  few  decades,  Canadians  have  witnessed  a 
steady  downward  trend  in  the  imposition  of  the  death  penalty.  In  1967, 
the  government  of  Canada  modified  the  use  of  capital  punishment  for  a 
trial  period  of  five  years. ^  As  the  trial  period  draws  to  a  close,  the 
need  will  arise  for  an  evaluation  of  the  effect  of  the  modification  of 
the  death  penalty  upon  homicide  incidence.  This  chapter  will  endeavour 
to  formulate  instruments  which  could  permit  such  an  assessment. 

Theoretical  Framework 

According  to  the  deterrence  theory,  people  refrain  from  crime, 

among  other  reasons,  because  they  fear  punishment.  It  is  claimed  that 

potential  homicide  offenders  are  discouraged  by  the  possible  cost 

attached  to  the  homicide  act,  i.e.,  by  the  presence  of  the  death  penalty, 

2 

Consequently,  a  reduction  in  the  threat  of  execution  should  produce  an 
increase  in  the  incidence  of  culpable  homicide.  The  deterrent  force, 
if  any,  of  the  death  penalty  should  be  particularly  effective  with 
respect  to  rationally  calculated,  preconceived  murders.  Reduction  in 
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the  threat  of  execution  should  produce  an  increase  in  the  incidence  of 

this  type  of  homicide.  The  hypotheses  of  interest,  therefore,  are: 

Hi  -  the  reduction  in  the  frequency  of  imposition  of  the  death  sen¬ 
tence  has  produced  an  increase  in  the  incidence  of  culpable 
homicide  in  Canada. 

H2  -  the  reduction  in  the  frequency  of  imposition  of  the  death  sentence 
has  produced  an  increase  in  the  incidence  of  premeditated  homicide 
in  Canada. 

H3  -  the  reduction  in  the  frequency  of  execution  has  produced  an 
increase  in  the  incidence  of  culpable  homicide  in  Canada. 

H4  -  the  reduction  in  the  frequency  of  execution  has  produced  an 

increase  in  the  incidence  of  premeditated  homicide  in  Canada. 

The  null  hypotheses  are: 

-  the  reduction  in  the  frequency  of  imposition  of  the  death  sen¬ 
tence  has  not  produced  an  increase  in  the  incidence  of  culpable 
homicide  in  Canada. 

-  the  reduction  in  the  frequency  of  imposition  of  the  death  sen¬ 
tence  has  not  produced  an  increase  in  the  incidence  of  premedi¬ 
tated  homicide  in  Canada. 

-  the  reduction  in  the  frequency  of  execution  has  not  produced 
an  increase  in  the  incidence  of  culpable  homicide  in  Canada. 

-  the  reduction  in  the  frequency  of  execution  has  not  produced 

an  increase  in  the  incidence  of  premeditated  homicide  in  Canada. 

With  respect  to  these  hypotheses,  the  dependent  variables  to  be 

examined  are:  a)  the  rate  of  culpable  homicide  per  100,000  population 

3 

seven  years  of  age  and  over  in  Canada;  b)  the  rate  of  premeditated 
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homicide  per  100,000  population  seven  years  of  age  and  over  in  Canada; 
c)  the  rate  of  imposition  of  the  death  sentence  per  100,000  population 
seven  years  of  age  and  over  in  Canada;  d)  the  rate  of  execution  per 
100,000  population  seven  years  of  age  and  over  in  Canada. 

Research  Procedure 

A  time  series  analysis  approach  should  prove  valuable  in  testing 
the  deterrent  effect,  if  any,  of  the  reduction  of  the  threat  of  exe¬ 
cution.  A  time  series  is  a  set  of  data  ordered  in  time.  Usually,  the 
observations  are  made  at  regular  intervals.  The  analysis  of  the  time 

series  consists  of  the  description  and  measurement  of  the  various 
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changes  that  appear  m  the  series  during  a  period  of  time.  This 
analytic  approach  presents  fewer  problems  associated  with  data  col¬ 
lection  than  does  multiple  time  series  analysis,  In  addition,  its 
ability  to  document  long-term  trends  and  its  ability  to  control  for 
statistical  regression  render  its  utilization  preferable  to  that  of 
cross-sectional  analysis. 

Two  models  of  analysis  will  be  presented.  Model  I  is  based 
upon  the  utilization  of  "secondary"  sources  of  data,  i.e.,  upon 
homicide  data  assembled  by  various  law  enforcement  agencies  through¬ 
out  Canada.  It  is  thus  subject  to  the  problems  associated  with  the 
use  of  "official"  criminal  statistics.  These  problems  were  discussed 
in  the  previous  chapter.  Of  special  importance  is  the  problem  of 
discretion.  The  exercise  of  discretion,  i.e.,  personal  judgment, 
affects  every  aspect  of  the  criminal  law  process.  For  example, 

Pilavian  and  Briar,  in  studying  police  encounters  with  juveniles. 
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discovered  that  decisions  to  arrest  juveniles  were  based  largely  upon 
cues  from  which  the  officer  inferred  a  youth's  character.  Cues  such 
as  demeanor,  group  affiliation,  age,  race,  grooming,  and  dress  were 
found  to  be  more  influential  in  determining  the  probability  of  arrest 
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than  actual  law  violation.  Because  the  exercise  of  discretion 
involves  decision-making  not  strictly  governed  by  legal  rules,  but 
rather  with  a  significant  element  of  personal  judgment,  official 
criminal  statistics  will  be  affected  by  these  unreliable,  subjective 
factors  which  operate  throughout  the  process  of  criminal  investigation. 

Given  the  influence  of  discretion  in  police  investigation, 
"extra- juridical"  investigation  is  recommended  in  the  categorization 
of  deaths.  A  second  model  of  analysis  (Model  II)  is  presented  which  is 
based  upon  the  employment  of  "primary"  sources  of  data.  This  research 
procedure  avoids  the  pitfalls  associated  with  the  use  of  secondary  data 
sources.  It  thus  permits  a  stronger  test  of  the  deterrence  hypothesis 
with  respect  to  the  presence  of  the  death  penalty.  However,  because 
of  the  impossibility  of  applying  this  analytic  model  to  the  time  period 
1950  to  1972,  a  more  feasible  research  procedure  (Model  I)  is  recom¬ 
mended.  This  model  of  analysis  permits  a  weaker  test  that  can  modestly 
inform  the  public  and  their  legislators  of  the  effect  of  variation  of 
the  imposition  of  the  death  sentence  and  rate  of  execution  upon  the 
incidence  of  culpable  and  premeditated  homicide. 

Model  of  Analysis  I 

The  data  utilized  in  the  weaker  test  of  the  deterrence  hypo¬ 
theses  would  consist  of  the  total  number  of  detected  premeditated  and 
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culpable  homicides  in  Canada  during  the  period  of  investigation 

7 

(1950-1972) .  Determination  of  deaths  which  are  premeditated  homicides 
and  culpable  homicides  requires  utilization  of  the  records  of  the 
homicide  units  in  the  police  departments  of  major  Canadian  cities  and 
the  homicide  records  of  the  R.C.M.P.  In  each  instance  where  a  death 
arouses  the  suspicion  of  the  police,  extensive  investigations  are 
undertaken.  All  deaths  which  result  in  such  investigations  can  be 
classified  as  possible  homicides.  The  police,  after  their  investi¬ 
gations,  classify  deaths  as  homicide  or  not  homicide.  A  death  is 
classified  as  a  homicide  when  police  investigation  reveals  that  the 
demise  of  a  human  being  was  the  direct  or  indirect  result  of  the 
actions  of  another  human  being.  Homicides  are  then  subdivided  into 
culpable  and  not  culpable.  Not  culpable  homicides  refer  to  justifiable 
and  accidental  slayings,  and  are  not  considered  offenses.  Culpable 
homicides  comprise  capital  and  non-capital  murder,  manslaughter,  and 
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infanticide.  Annual  rates  per  100,000  population  seven  years  of  age 
and  over  in  Canada  are  computed  using  those  deaths  classified  as 
culpable  homicides.  In  addition,  the  law  enforcement  agencies  classify 
homicides  as  premeditated  or  unpremeditated.  An  examination  of  the 
circumstances  surrounding  the  death  and  testimony  from  the  witnesses 
and  the  accused  are  used  to  determine  whether  the  death  was  premeditated, 
i.e.,  whether  the  assailant  intended  to  cause  death.  Annual  rates  per 
100,000  population  seven  years  of  age  and  over  in  Canada  are  computed 
using  those  homicides  categorized  as  premeditated. 

In  addition,  annual  rates  of  the  imposition  of  the  death  sen¬ 
tence  in  Canada,  and  annual  execution  rates  are  calculated  per  100,000 
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population  seven  years  of  age  and  over. 

The  time  series  model  involves  a  consideration  of  the  occur¬ 
rence  of  culpable  and  premeditated  homicide  for  a  period  of  23  years 
from  1950  to  1972  inclusively.  Graphs  are  plotted  of: 

-  the  annual  rates  of  culpable  homicide  from  1950  to  1972; 

-  the  annual  rates  of  premeditated  homicide  from  1950  to  1972; 

-  the  annual  rates  of  the  imposition  of  the  death  sentence  from 
1950  to  1972; 

-  the  annual  rates  of  execution  from  1950  to  1972. 

The  graphs  allow  the  researcher  to  examine  the  respective  trends 

associated  with  these  variables  during  the  period  of  investigation. 
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Regression  analysis  is  recommended  to  determine  the  nature  or  form  of 
the  relationship  between:  a)  variation  in  the  imposition  of  the  death 
sentence  and  the  incidence  of  culpable  homicide;  b)  variation  in  the 
imposition  of  the  death  sentence  and  the  incidence  of  premeditated 
homicide;  c)  variation  in  the  rate  of  execution  and  the  incidence  of 
culpable  homicide;  d)  variation  in  the  rate  of  execution  and  the 
incidence  of  premeditated  homicide.  According  to  deterrence  theory, 
linear  relationships  should  exist  between  these  variables.  The  method 
of  least  squares  regression  is  employed  to  determine  whether  such 
linearity  exists. 

Not  only  is  it  important  to  know  the  form  of  the  relationship 
between  variables,  but  it  is  also  necessary  to  determine  the  strength 
of  the  relationship  between  an  independent  and  a  dependent  variable. 
Consequently,  correlation  coefficients10  are  calculated  to  determine: 
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a)  the  amount  of  variation  in  the  incidence  of  culpable  homicide 
explained  by  variation  in  the  rate  of  imposition  of  the  death  sentence; 

b)  the  amount  of  variation  in  the  incidence  of  premeditated  homicide 
explained  by  variation  in  the  rate  of  imposition  of  the  death  sentence; 

c)  the  amount  of  variation  in  the  incidence  of  culpable  homicide 

explained  by  variation  in  the  rate  of  execution;  d)  the  amount  of 

variation  in  the  incidence  of  premeditated  homicide  explained  by 

variation  in  the  rate  of  execution.  The  F  test  is  applied  to  the 

calculated  correlation  coefficients  in  order  to  ascertain  their  signifi- 
11 

cance. 

An  attempt  must  also  be  made  to  take  into  account  the  possibility 
of  reaction  lag  problems.  In  undertaking  a  legal  impact  study  the  re¬ 
searcher  must  be  cognizant  of  the  possibility  of  a  lag  period  between  a 
change  in  the  law  or  its  implementation  and  the  impact  of  that  change, 
if  any,  upon  the  behavior  of  the  populace.  For  example,  abolition  of 
capital  punishment  might  have  no  immediate  impact  upon  homicide 
incidence.  Rather,  the  impact  of  abolition  upon  homicide  occurrence  may 
only  take  effect  subsequent  to  a  lag  period  of  a  number  of  months  or 
years.  This  possibility  also  exists  with  respect  to  the  reduction  of 
the  imposition  of  the  death  sentence  and  rate  of  execution.  In  an 
attempt  to  cope  with  reaction  lag  problems,  lag  correlations  are 
calculated  for  the  regression  of  reduction  in  the  imposition  of  the 

death  sentence  and  rate  of  execution  on  the  incidence  of  culpable  and 

,  ^  12 

premeditated  homicide  lagged  for  a  number  of  years. 
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Model  of  Analysis  II 

As  was  previously  mentioned,  the  first  model  of  analysis  is 
based  upon  the  utilization  of  secondary  sources  of  data.  A  stronger 
test  of  the  deterrence  theory  can  be  devised  utilizing  "primary" 
sources  of  data. 

Primary  homicide  data  is  assembled  by  a  team  or  teams  of 
researchers  whose  task  it  is  to  investigate  each  death  in  Canada. 

These  researchers  work  in  close  cooperation  with  provincial  coroners 
and  with  various  police  departments.  The  initial  step  in  the  investi¬ 
gative  process  involves  the  all-important  determination  of  the  cause 
of  death.  Personal  investigation,  medical  autopsies,  and  the  exami¬ 
nation  of  death  certificates  would  be  utilized  to  ascertain  cause  of 
death.  If  the  preliminary  investigations  reveal  that  death  was  not 

the  direct  or  indirect  result  of  the  actions  of  another  human  being, 

13 

the  death  is  classified  as  "not  homicide."  If,  on  the  other  hand, 
the  evidence  suggests  that  death  may  have  resulted  from  the  direct  or 

indirect  actions  of  another  individual,  the  death  is  classified  as 

14 

"possibly  homicide"  and  extensive  investigations  are  undertaken. 

An  attempt  is  made  to  recreate  the  circumstances  contributing  to  and 
surrounding  the  actual  moment  of  death.  Information  pertaining  to  the 
life  history  of  the  deceased  is  accumulated.  Friends  and  relatives  of 
the  victim  are  interviewed.  Those  individuals  who  may  have  witnessed 
the  death  are  intensively  interviewed.  If,  on  the  basis  of  these 
investigations  the  researchers  can  gather  enough  evidence  which  points 
to  human  activity  (other  than  the  victim's)  as  causing  death,  the  death 
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is  reclassified  as  "homicide".  These  homicides  are  then  subdivided  into 
culpable  and  not  culpable  homicides.  Those  homicides  which  are  not 
justifiable  or  accidental  are  termed  culpable.  Further  investigations 
are  undertaken  in  order  to  determine  whether  the  killing  was  premedi¬ 
tated  or  unpremeditated.  Concerted  efforts  are  made  to  determine  the 
motives  which  led  to  the  crime.  An  attempt  is  made  to  discover 
whether  the  assailant  (known  or  unknown)  intended,  i.e.,  planned  in 
advance,  the  slaying  of  the  victim.  If  the  assailant  is  known,  inter¬ 
views  are  conducted  in  order  to  record  his  version  of  the  offense  and 
his  motives.  If  the  evidence  indicates  intent,  the  homicide  is 
classified  as  premeditated. 

Such  procedures  can  be  employed  to  develop  primary  sources  of 
homicide  data.  The  contribution  that  "extra- juridical"  investigation 
can  make  to  the  deterrence  argument  is  directly  related  to  the  degree 
of  reliability  and  objectivity  which  can  be  built  into  the  procedures 
utilized  in  investigating  and  categorizing  deaths.  An  attempt  must 
be  made  to  minimize  the  possible  influences  of  discretion.  A  set  of 
rules  for  categorizing  deaths  must  be  constructed  in  such  a  manner  as 
to  maximize  the-  reliability  of  death  investigation  throughout  Canada. 
Rules  and  techniques  must  be  developed  in  order  that  researchers  in 
Montreal  investigate  and  categorize  deaths  in  the  same  manner  as  re¬ 
searchers  in  Edmonton.  In  other  words,  a  high  degree  of  inter¬ 
observer  reliability  is  essential. 

A  number  of  factors  such  as  observer  variability,  observer 
bias,  errors  in  the  collection  and  recording  of  data  can  operate  to 
reduce  the  reliability  of  primary  data  sources.  A  number  of  procedures 
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can  be  implemented,  however,  in  order  to  maximize  reliability.’*’^  First, 
the  investigators  are  trained  very  carefully.  The  better  trained  the 
observer,  the  less  likely  he  is  to  make  biased  observations.  A  training 
program  would  be  developed  whose  purpose  it  would  be  to  teach  investi¬ 
gators  the  correct  techniques  of  homicide  investigation.  Such  a  program 
could  include  the  investigation  of  both  real  and  simulated  homicides. 
Special  emphasis  would  be  placed  upon  scientific  techniques  of  obser¬ 
vation  and  recording.  Second,  the  investigator's  task  would  be 
specified  as  closely  as  possible.  Third,  the  investigators  would  be 
guided  in  their  examinations  by  a  set  of  detailed  instructions  with 
respect  to  the  categorization  of  deaths.  Such  instructions  would 
greatly  reduce  the  influence  of  discretion.  A  number  of  pilot  studies 
would  be  undertaken  prior  to  the  actual  investigations  in  order  to 
formulate  a  detailed  set  of  rules  for  classifying  deaths.  These 
taxonomic  rules  would  be  clear,  concise,  and  exhaustive.  The  in¬ 
structions  would  be  developed  in  such  a  manner  as  to  reduce  to  a 
minimum  the  possible  classification  errors  produced  by  personal 
judgment.  Fourth,  immediate  and  detailed  reporting  would  be  required 
whenever  possible.  The  investigators  would  be  required  to  take  on-the- 
spot  notes  and  to  record  their  notes  every  day.  This  procedure  will 
reduce  the  possibility  of  memory  errors.  Fifth,  mechanical  devices 
such  as  cameras  and  tape  recorders  would  be  employed  to  minimize  bias 
and  inaccuracy.  These  permanent  records  can  be  checked  later  against 
the  investigator's  observations  and  thus  act  as  reliability  measures. 
Finally,  a  team  of  investigators  would  investigate  each  death  and 
compare  their  observations.  Homicide  data  collected  in  this  manner 


* 
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should  be  compiled  over  an  extended  period  of  time  (1975-2000). 

The  implementation  of  such  procedures  would  guarantee  a  high 
degree  of  inter-observer  reliability.  Given  the  hypotheses  previously 
set  forth,  the  methodological  procedures  recommended  in  the  first  model 
of  analysis  can  be  employed  in  order  to  determine  empirically  the  effect 
of  change  in  the  imposition  of  the  death  sentence  and  rate  of  execution 
upon  the  occurrence  of  culpable  and  premeditated  homicide. 

Conclusion 

The  square  of  the  correlation  coefficient  can  be  interpreted 
as  the  proportion  of  the  total  variation  in  the  dependent  variable 
explained  by  the  independent  variable.  If  the  calculated  correlation 
coefficients  in  either  Model  I  or  Model  II  are  found  to  be  significant, 
then  the  null  hypotheses  can  be  rejected.  The  results  can  be  inter¬ 
preted  as  demonstrating  that  a  decrease  in  the  frequency  of  the  im¬ 
position  of  the  death  sentence  and/or  the  rate  of  execution  has  pro¬ 
duced  an  increase  in  the  incidence  of  culpable  and  premeditated 
homicide . 

If,  on  the  other  hand,  the  coefficients  are  not  significant, 
the  null  hypotheses  cannot  be  rejected.  A  nonsignificant  coefficient 
implies  a  large  amount  of  variation  in  the  dependent  variable  which  is 
unexplained  by  the  independent  variable.  The  proportion  of  the  un¬ 
explained  variation  is  influenced  by  two  factors;  errors  in  the 
measurement  of  the  variables,  and/or  the  influence  of  variables  other 
than  the  independent  variable  upon  the  dependent  variable. 
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If  the  correlation  coefficients  are  not  significant,  the  un¬ 
explained  variation  can  be  accounted  for,  at  least  in  part,  by  errors 
in  the  collection  of  homicide  data,  the  computation  of  the  annual 
rates,  or  the  calculation  of  the  coefficients.  In  this  case,  it  is 
correct  to  maintain  that  the  investigator  has  failed  to  demonstrate 
deterrence. 

In  addition,  however f  there  exist  a  number  of  variables  other 
than  the  legal  ones,  which  could  affect  the  occurrence  of  homicide. 
Demographic  changes  in  the  age  structure,  sex  structure,  or  ethnic 
composition  of  the  population  might  alter  homicide  incidence.  Changes 
in  socio-cultural  variables  might  also  produce  variation  in  homicide 
occurrence.  Furthermore,  independent  historical  factors  such  as  the 
institution  of  f ir earms-control  regulations  could  affect  homicide 
rates.  If  the  amount  of  unexplained  variation  is  large,  it  may  be  that 
such  factors  as  those  mentioned  above  are  as  influential,  or  perhaps, 
more  influential  in  influencing  the  amount  of  homicide  commission  than 
any  change  in  the  frequency  of  imposition  of  the  death  sentence  or  rate 
of  execution.  Since  such  variables  as  those  mentioned  above  could 
affect  homicide  rates,  partial  correlations'*^  controlling  for  a  number 
of  these  factors  (e.g.,  age  and  sex)  can  be  calculated  in  order  to  test 
for  possible  spurious  relationships. 

It  must  be  kept  in  mind,  however,  that  a  failure  to  demonstrate 
deterrence  is  not  to  be  interpreted  as  proof  of  non-deterrence.  It  is 
a  popular  practice,  common  among  journalists  in  particular,  to  infer 


no  deterrent  effect  from  a  failure  of  research  to  demonstrate  deterrence 


■ 


79 


beyond  a  reasonable  doubt.  Such  inference  is  inappropriate,  and  it 
deserves  emphasis  that  the  inability  of  collected  data  to  show  a 
deterrent  effect  means  only  that.  It  would  be  illogical,  and  perhaps 
unrealistic,  to  assume  from  this  failed  proof  that  no  one  was  ever 
deterred  from  committing  homicide  by  fear  of  capital  punishment. 

Epilogue 

The  death  penalty  debate  cannot  be  settled  solely  on  the  basis 

of  deterrence.  The  deterrent  force,  if  any,  of  its  imposition  is  an 

insufficient  argument  for  either  the  retention  or  abolition  of  capital 

punishment.  There  are  a  number  of  other  relevant  factors  which  must  be 

taken  into  consideration.  Although  the  threat  of  execution  may  prove 

to  be  of  little  deterrent  utility,  there  are  a  number  of  alternative, 

17 

non-deterrent  functions  whose  performance  may  prove  valuable.  The 
extermination  of  certain  criminals,  for  example,  can  insure  society 
against  their  involvement  in  any  future  criminal  activities.  In 
addition,  their  execution  can  eliminate  the  possible  adverse  influences 
that  these  transgressors  might  exert  upon  other  inmates  or  upon  the 
public  at  large.  More  importantly,  capital  punishment  provides  an 
extremely  vivid  example  of  "justice"  in  action.  The  retributive 
objectives  of  punishment  are  admirably  bolstered  by  the  state's  taking 
of  human  life.  For  some  observers  it  is  said  that  each  murderer's 
death  re-emphasizes  the  sanctity  of  human  life.  The  imposition  of  the 
death  penalty  thus  becomes  a  highly  dramatic  device  by  which  religious 
and  ethical  proscriptions  against  the  slaying  of  one's  fellow  man  are 


reinforced . 


80 


As  can  be  readily  appreciated,  therefore,  the  issue  of  capital 
punishment  is  comprised  of  a  plurality  of  mutually  reinforcing,  as  well 
as  conflicting,  objectives.  Deterrence  is  but  one  of  a  number  of 
justifications.  The  other  justifications  with  respect  to  the  employment 
of  the  death  penalty  must  be  acknowledged.  Such  recognition,  however, 
need  not  lead  to  the  intellectual  resolution  of  the  question  of  the 
deterrent  efficacy  of  the  death  penalty. 
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FOOTNOTES 


More  precisely,  execution  was  abolished  for  all  culpable 
homicides  with  the  exception  of  those  involving  the  slaying  of  police 
officers  and  prison  personnel.  In  actual  practise,  however,  no  one 
has  been  executed  during  the  five  year  trial  period. 

2 

By  reduction  in  the  threat  of  execution  is  meant  both 
reduction  in  the  imposition  of  the  death  sentence,  and  reduction  in  the 
rate  of  execution. 

3 

The  population  base  is  restricted  to  persons  seven  years  of 
age  and  over  because  the  criminal  code  maintains  that  no  person  shall 
be  convicted  of  an  offense  while  he  is  under  the  age  of  seven  years. 

See  The  Criminal  Code,  The  Carswell  Company,  Toronto,  1969,  p.  10. 

4 

Herbert  Arkm  and  Raymond  R.  Cotton,  Statistical  Methods, 

4th  ed. ,  Barnes  &  Noble,  Inc.,  New  York,  1963,  p.  43. 

5 

A  principal  difficulty  in  the  utilization  of  criminal 
statistics  involves  the  lack  of  uniform  reporting  and  recording 
procedures.  Time  series  analysis  confronts  the  problem  of  possible 
data  variation  within  a  geographical  area.  Multiple  time  series 
analysis,  however,  confronts  the  problem  of  possible  data  variation 
both  within  and  between  geographical  areas. 

^Irving  Piliavin  and  Scott  Briar,  "Police  Encounters  with 
Juveniles,"  American  Journal  of  Sociology,  Vol .  70,  1964,  p.  210. 

For  other  discussions  of  police  discretion,  see  Joseph  Goldstein, 
"Police  Discretion  Not  to  Invoke  the  Criminal  Process:  Low- 
Visibility  Decisions  in  the  Administration  of  Justice,"  pp.  166-184, 
and  Wayne  R.  Lafave,  "Noninvocation  of  the  Criminal  Law  by  Police," 
pp.  185-208,  in  Donald  R.  Cressey  and  David  A.  Ward,  Delinquency , 

Crime  and  Social  Process,  Harper  &  Row,  New  York,  1969.  For  a 
discussion  of  the  influence  of  discretion  in  bail  setting,  see  Frederic 
Suffet,  "Bail  Setting:  A  Study  of  Courtroom  Interaction,"  in 
Richard  Quinney,  Crime  and  Justice  in  Society,  Little,  Brown  and 
Company,  Boston,  1969,  pp.  292-307.  For  discussion  of  judicial  dis¬ 
cretion,  see  Stuart  S.  Nagel,  "Judicial  Backgrounds  and  Criminal  Cases, 
in  Richard  Quinney,  ibid. ,  pp.  384-395. 
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With  respect  to  undetected  homicide,  it  must  be  assumed  that 
there  exists  a  constant  ratio  between  the  number  of  undetected 
homicides  and  the  total  number  of  homicides.  Because  the  amount  of 
undetected  homicide  is  unknown,  this  assumption  is  a  necessary,  albeit 
weak,  one.  Should  the  amount  of  undetected  homicide  prove  to  be 
significant,  inferences  based  solely  upon  the  number  of  detected 
homicides  could  prove  inaccurate.  For  a  discussion  of  hidden  homicides, 
see  Chapter  IV. 

8  ... 

For  definitions  of  the  various  types  of  culpable  homicide, 
see  The  Criminal  Code,  The  Carswell  Company  Limited,  Toronto,  1969, 
p.  87 . 


For  a  discussion  of  the  least-squares  method  of  regression 
analysis  see  Hubert  M.  Blalock,  Jr.,  Social  Statistics,  McGraw-Hill 
Book  Company,  New  York,  1960,  pp.  273-284.  See  also  Murray  R.  Spiegel, 
Theory  and  Problems  of  Statistics,  McGraw-Hill  Book  Company,  New  York, 
1961,  pp.  217-240. 

^For  a  discussion  of  the  correlation  coefficient,  see  Hubert 
M.  Blalock,  Jr.,  Social  Statistics,  McGraw-Hill  Book  Company,  New 
York,  1960,  pp.  285-299.  It  should  be  kept  in  mind  that  correlation 
coefficients  are  sensitive  to  sample  size.  That  is,  correlation 
becomes  a  weak  test  of  association  when  small  samples  are  employed. 
Should  the  sample  size  prove  too  small  for  the  use  of  correlation,  the 
sample  size  should  be  increased,  if  possible,  or  a  t  test  or  a  chi- 
square  test  could  be  substituted.  See  Murray  R.  Spiegel,  op.  cit . , 
pp.  188-198. 

'^For  a  discussion  of  the  F  test,  see  Hubert  M.  Blalock,  Jr., 
ibid. ,  pp.  302-305. 

12 

The  task  at  hand  is  complicated  by  the  fact  that  the  lag 
period  is  unknown,  and  therefore  has  to  be  estimated.  Deterrence 
theory  gives  the  investigator  no  clue  as  to  the  length  of  the  lag 
period.  In  an  attempt,  therefore,  to  obtain  the  maximum  lag  corre¬ 
lation,  correlations  are  calculated  for  a  maximum  of  such  lag  periods 
as  common-sense  and  behavioral  theory  might  suggest. 

13 

Examples  of  such  deaths  include  demise  from  old  age  or  from 

disease. 


14Examples  of  such  deaths  include  hunting  and  traffic  accidents, 
deaths  by  shooting,  beating,  stabbing,  or  poison. 
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Julian  L.  Simon,  Basic  Research  Methods  in  Social  Science, 
Random  House,  New  York,  1969,  p.  88. 

^For  a  discussion  of  partial  correlation,  see  Hubert  M. 
Blalock,  Jr.,  op.  cit .  ,  pp.  330-346. 


17 

Hugo  Bedau,  "Deterrence  and  the  Death  Penalty:  A  Recon¬ 
sideration,"  Journal  of  Criminal  Law,  Criminology  and  Police  Science, 
Vol .  61,  1970,  p.  54LU 
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